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A General Income Inclusion Rule as a Tool for Improving the International 

Tax Regime – Challenges Arising from EU Primary Law 

 

Peter Koerver Schmidt1 

 

The overall concept of the OECD’s Global Anti-Base Erosion Proposal is to develop a coordinated set 

of rules to address ongoing risks from profit shifting and to curb international tax competition. Two 

important components of the proposal are the income inclusion rule and the switch-over rule and, in 

this article, these components are examined in consideration of EU primary law. Depending on the final 

design of the rules, it is concluded that the proposed income inclusion rule – however, probably not the 

switch-over rule – may end up restricting the fundamental freedoms by treating comparable situations 

differently. Against that background, a number of policy options for designing the income inclusion 

rule in accordance with primary EU law requirements are presented, and pros and cons of these design 

options are discussed.  

Keywords: Global anti-base erosion proposal (GloBE); EU tax law; fundamental freedoms; tax 

avoidance; tax competition, tax policy. 

1 Introduction 

Within the last decade, several initiatives have been launched to improve the international tax 

framework. Among these, the OECD/G20 Base Erosion and Profit Shifting Project (the BEPS 

Project) is probably the most prominent,2 resulting in the release of 13 final reports in 2015 and 

                                                           
1 Professor with special responsibilities in tax law, Copenhagen Business School; Professor II in tax law, 

Norwegian School of Economics; and Academic Advisor, CORIT Advisory. 
2 See R. Mason, The Transformation of International Tax, 114 American Journal of International Law 3, p.  

353-402 (2020), who contends that the BEPS efforts have transformed international tax, changing its 

participants, agenda and institutions, norms, and even its legal forms. For more on the contents of the 

OECD BEPS Project, see, e.g. M. Lang ed., Implementing Key BEPS Actions: Where do we stand? (IBFD 

2019), and R. Danon ed., Base Erosion and Profit Shifting (BEPS) – Impact for European and international tax 

policy, (Schulthess 2016). See also OECD, BEPS Project – 2015 Final Reports, OECD/G20  Base Erosion 

and Profit Shifting Project (OECD Publishing, 2016). 
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a multilateral instrument entering into force in 2018.3 However, despite these outcomes, the 

work of the OECD/G20 has continued,4 meaning that the OECD/G20 is currently working 

along two lines that are commonly referred to as BEPS 2.0. The so-called Pillar 1 concerns the 

allocation of taxing rights between jurisdictions including new nexus and income allocation 

rules whereas Pillar 2 concerns the development of a coordinated set of rules addressing 

ongoing risks from structures that allow MNEs to shift profits to jurisdictions where they are 

subject to no or very minimal taxation.5  Pillar 2 – which is also known as the Global Anti-Base 

Erosion Proposal, or just the GloBE Proposal – is the subject of this paper. 

Considered from one perspective, Pillar 2 may be regarded as an expansion and extension of 

the original BEPS Project yet, from another perspective, it might be seen as a globalization of 

the United States’ Tax Cuts and Jobs Act, including its rules on global intangible low-taxed 

income (GILTI) and its base erosion and anti-abuse tax (BEAT).6 Compared to the original 

BEPS Project, the novelty of Pillar 2 is that it also aims to combat tax competition and not only 

base erosion and profit shifting.7 It is, therefore, clear that the GloBE Proposal is a very 

ambitious project of international tax coordination.8 

One of the four components of the GloBE Proposal is an income inclusion rule to tax income of 

a foreign subsidiary that takes effect if income has been subject to tax at an effective rate below 

                                                           
3 For more on the multilateral instrument, see International Fiscal Association ed., Reconstructing the 

Treaty Network, 105 Cahiers de droit fiscal international, (Sdu Fiscale & Financiële Uitgevers 2020). 
4 See OECD, Addressing the Tax Challenges of the Digitalisation of the Economy – Policy Note, OECD/G20 

Base Erosion and Profit Shifting Project (OECD Publishing, 2019). The Policy Note briefly described 

how a two-pillar approach was envisioned as a consistent way of carrying on the work presented earlier 

in OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/G20 

Base Erosion and Profit Shifting Project (OECD Publishing, 2015), and Tax Challenges Arising from the 

Digitalisation of the Economy – Interim Report (OECD Publishing, 2018).  
5 OECD, Statement by the OECD/G20 Inclusive Framework on BEPS on the Two-Pillar Approach to Address 

the Tax Challenges Arising from the Digitalisation of the Economy (OECD Publishing, 2020). 
6 M. Herzfeld, The OECD Project That shall Not Be Named, 97 Tax Notes International, p. 945-950 (2020). 

The GloBE Proposal seems to some extent to be inspired by the United States’ GILTI and BEAT regimes. 

For more on these regimes in relation to GloBE see e.g. D.W. Blum, Debate on the US Tax Reform and the 

EU ATAD: The Proposal for a Global Minimum Tax: Comeback of Residence taxation in the Digital Era?: 

Comment on Can GILTI + BEAT = GLOBE?, 47 Intertax 5, p. 514-522 (2019). 
7 A.P. Dourado, The Global Anti-Base Erosion Proposal (GloBE) in Pillar II, 48 Intertax 2, p. 152-156 (2020). 
8 P. Pistone et al., The OECD Public Consultation Document “Global Anti-Base Erosion (GloBE) Proposal – 

Pillar Two”: An Assessment, 74 Bulletin for International Taxation 2, p. 62-75 (2019). 
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a minimum rate.9 According to the OECD, the idea behind this component of the proposal is 

that the introduction of a minimum tax rate on all income would both reduce the incentive for 

taxpayers to engage in profit shifting and establish a floor for tax competition among 

jurisdictions. Hence, a common income inclusion rule could – if designed appropriately – have 

a number of desirable outcomes including the potential to help protect the corporate tax bases 

of (some) jurisdictions.10 However, this rule could also have a number of undesirable effects 

including the creation of an extra layer of complexity.11  

In the GloBE Proposal, the income inclusion rule is accompanied by a switch-over rule. This 

rule basically applies the same type of logic as the income inclusion rule but targets income in 

foreign permanent establishments instead of income in foreign subsidiaries. 

Against this background, the aim of this contribution is threefold. Initially, it will assess the 

income inclusion rule and the switch-over rule of the GloBE Proposal considering EU law.12 

The reason for this is that EU law – in particular the fundamental freedoms – may constrain 

the available design options for EU Member States as a new broad income inclusion regime 

must be constructed in a way that ensures that the non-discrimination standards of the EU 

treaties are not violated.13 Stated differently, the paper secondly seeks to identify the design 

options that are available for Member States that can retain compatibility with EU law. 

Thirdly, the paper will explore and discuss the pros and cons of these identified options. 

                                                           
9 OECD, Public Consultation Document – Adressing the Tax Challenges of the Digitalisation of the Economy, 

OECD/G20 Base Erosion and Profit Shifting Project (OECD Publishing, 2019), p. 24 et seq. OECD, 

Programme of Work to Develop a Consensus Solution to the Tax Challenges Arising from the Digitalisation of 

the Economy, OECD/G20 Base Erosion and Profit Shifting Project (OECD Publishing, 2019), p. 23 et seq., 

and OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two (OECD Publishing, 2019). 
10 For a discussion of the pros and cons, see J. English & J. Becker, International Effective Minimum 

Taxation – The GloBE Proposal, 11 World Tax Journal 4, p. 483-529 (2019).  
11 See, e.g. the severe criticism of the GloBE Proposal expressed in B.J. Arnold, The Evolution of Controlled 

Foreign Corporation Rules and Beyond, 73 Bulletin for International Taxation 12, p. 631-648 (2019). 
12 Broadly speaking, a deep divide exists between the pro-business purpose of EU law and the pro-

revenue purpose of the OECD’s anti-BEPS efforts. This divide may create severe tensions and frictions. 

See W. Schön, Interpreting European Law in the Light of the OECD/G20 Base Erosion and Profit Shifting 

Action Plan, 74 Bulletin for International Tax Planning 4/5, p. 286-302 (2020). 
13 English & Becker, supra n. 10,p. 524-528, Blum, supra n. 6, p. 522, and CFE Fiscal Committee, Opinion 

Statement FC 1/2019: CFE Response to the OECD Consultation Document: Addressing the Tax Challenges of 

the Digitalisation of the Economy, 59 European Taxation 8, p. 382-384 (2019). Moreover, these concerns 

are also shared by Member States. See, e.g. Council of the European Union, Digital Taxation – State of 

Play, 13405/19, ECOFIN 934 (28 Oct. 2019), p. 4, and Council of the European Union, Outcome of the 

Council Meeting (ECOFIN), 13675/19, Press release, (8 Nov. 2019), p. 6.  
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Focus will be on the fundamental freedoms as they seem to pose the most serious EU law 

challenges regarding the design options of the income inclusion rule.14 However, that is not 

to say that the treaty provisions on fiscal state aid may not pose challenges as well, e.g. if 

certain sectors or industries will be exempt from the rules.15 However, as it is currently not 

clear whether and how such carve-outs will form part of the rules,16 challenges originating 

from the provisions on state aid will not be explored in this article.17  

In order to lay the foundation for the analyses and discussions of the paper, a brief overview 

of the GloBE Proposal is provided in section 2. This is followed by the main analysis in section 

3 focusing on the constraints imposed by the fundamental freedoms on Member States’ design 

options and the available justifications. Section 4 explores whether the challenges posed by 

primary EU law could be overcome by designing a non-discriminatory income inclusion rule 

while section 5 discusses the pros and cons of the identified options. Section 6 presents the 

concluding remarks of the paper. 

2 The GloBE Proposal – background and overview 

As indicated above, the GloBE Proposal has more than one aim. Thus, at least three main 

objectives may be deduced: 1) To address remaining risks of base erosion and profit shifting, 

2) to curtail international tax competition and stop ‘the race to the bottom’, and 3) to prevent 

                                                           
14 The switch-over rule does not seem to pose the same critical challenges that the income inclusion rule 

does with respect to complying with the fundamental freedoms. For further explanation, see section 

3.3 below. That the fundamental freedoms may pose challenges with respect to EU Member States’ 

implementation of the GloBE Proposal has also been acknowledged directly by the OECD. See OECD, 

Programme of Work to Develop a Consensus Solution to the Tax Challenges Arising from the Digitalisation of 

the Economy, supra n. 9, p. 32. Secondary EU Law, is instead of significant importance concerning the 

subject-to-tax-rule. See, for example, English & Becker, supra n. 10,p. 527-528.   
15 M. Devereux et al., The OECD Global Anti-Base Erosion Proposal, Oxford University Centre for Business 

Taxation, p. 57 (2020). 
16 During the consultation process, the OECD has received many requests for exemptions. For an 

overview, see M. Herzfeld, Want a Pillar 2 Exemption? Get in Line, 97 Tax Notes International, p. 468-473 

(2020).  
17 Obviously, it is also interesting to consider the interaction between the income inclusion rule and 

Member States’ CFC rules. However, this is not within the scope of this paper. See instead, e.g. A. Junge 

et al., Design Choices for Unilateral and Multilateral Foreign Minimum Taxes, 95 Tax Notes International, p. 

947-987 (2019), and Arnold, supra n. 11, p. 644-646. The same applies with respect to discussing the 

compatibility of the GloBE Proposal with tax treaty law. In this regard, see instead English & Becker, 

supra n. 10, p. 517-524, and Arnold, supra n. 11, p. 640-641. 
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the risk of uncoordinated unilateral action – both to attract additional tax base and to protect 

the existing tax base.18  

The proposed rules are to be implemented with changes to domestic law and tax treaties. 

Further, coordination rules to mitigate the risk of double taxation caused by overlapping rules 

are also envisioned. In sum, the four main elements that make up the GloBE Proposal should 

provide jurisdictions with a right to ‘tax back’ when other jurisdictions have not exercised 

their primary taxing rights or the payment is otherwise subject to low levels of taxation.19 

The first of the four elements is the so-called income inclusion rule. It operates as a minimum 

tax that requires a shareholder to bring into account a proportionate income share of that 

corporation if that income has not been subject to an effective rate of tax above a minimum 

rate. Accordingly, the rule should operate as a top-up tax to a minimum rate calculated as a 

fixed percentage. The intended effect is to protect the tax base of the parent jurisdiction, as 

well as other jurisdictions, when the group operates by reducing the incentive to apply 

planning structures that shift profits to those group entities that are taxed at an effective rate 

of tax below the minimum rate.20  

A so-called switch-over rule constitutes the second element of the GloBE Proposal. This rule 

– which is to be introduced into tax treaties – would permit a residence jurisdiction to switch 

from an exemption method of relief to a credit method if the profits attributable to a 

permanent establishment (PE) or derived from immovable property (that is not part of a PE) 

is subject to an effective rate below the minimum rate. The underlying concept is that the 

GloBE Proposal should apply equally to low-taxed foreign branches and subsidiaries. In other 

words, whereas the income inclusion rule addresses income in foreign subsidiaries (i.e. 

                                                           
18 OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra n. 9, p. 5-7. According to the 

OECD, recent country-by-country data suggests that there is still a misalignment between where 

multinational enterprises book their profits and the location where economic activity occurs. See OECD, 

Corporate Tax Statistics – Second edition (OECD Publishing, 2020), p. 41. 
19 OECD,  supra n. 5,  p. 27-28. 
20 OECD,  supra n. 5,  p. 28-29, and OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra 

n. 9, p. 6. 
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corporations that are entities independently subject to tax), the switch-over rule deals in a 

somewhat similar manner but with foreign PEs and immovable property.21    

The third element of the GloBE Proposal is the undertaxed payments rule. This rule is intended 

to operate by denying a deduction or imposition of source-based taxation (including 

withholding tax) for a payment to a related party if that payment was not subject to tax at or 

above a minimum rate.  Hence, when the income inclusion rule and the switch-over rule tax the 

parent company or the headquarters of a corporation on the low tax income of a subsidiary 

or a PE, the undertaxed payments rule operates by denying a deduction or making an equivalent 

adjustment with respect to intra-group payments.22  

The fourth and final element is a subject to tax rule. It works by subjecting a payment to 

withholding or other taxes at source and by denying treaty benefits on certain items of income 

when payment is not subject to tax at a minimum rate. The GloBE Proposal presumably based 

this rule on the already existing provisions in the Commentary to the OECD Model.23  

According to the OECD/G20, these rules represent a substantial change to the international 

tax framework that would reduce the incentive for taxpayers to engage in profit shifting and, 

at the same time, establish a floor for tax competition among jurisdictions.24 However, like the 

original BEPS Project itself,25 the GloBE Proposal has already been subject to criticism. During 

the public consultation held by the OECD, many commentators thus criticized a lack of clearly 

defined goals in the proposal and pinpointed that the failure to articulate its objectives raised 

serious questions about its merit and chances for success.26  

                                                           
21 OECD, supra n. 5,  p. 29, and OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra n. 

9, p. 6. One notable difference between the income inclusion rule and the switch-over rule is that the 

former only entails additional taxation in the residence state up to the minimum level (i.e. a top-up tax) 

whereas the latter rule apparently entails taxation at the full corporate rate of the country of residence 

of the headquarters (with credit relief for taxes paid locally by the foreign PE. The reasoning behind 

this difference is unclear. See Arnold, supra n. 11, p. 644. 
22 OECD, supra n. 5,  p. 29, and OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra n. 

9, p. 6. 
23 OECD, supra n. 5,  p. 30, and OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra n. 

9, p. 6. 
24 OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra n. 9, p. 6. 
25 See, for example, R.S. Avi-Yonah & H. Xu, Evaluating BEPS: A Reconsideration of the Benefits Principle 

and proposal for UN Oversight, 6 Harvard Business Law Review 2, p. 185-238 (2016). 
26 For an overview of the critical comments made by various stakeholders, see M. Herzfeld, GLOBE: A 

Process in Search of a Purpose, 97 Tax Notes International, p. 367-370 (2020). See also K.M. Ho & C. Turley, 
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In defense of the GloBE Proposal, it must be factored in that the proposal is still under 

construction, that a vast number of challenging technical aspects have not yet been fully 

clarified and no agreement have been reached. Therefore, some degree of uncertainty is 

difficult to avoid at this point. 

With respect to the income inclusion rule in particular – which is the primary focus of this paper 

– a number of technical design features still have to be developed and accepted. Hence, 

extensive work is currently being conducted within three main areas: 1) the use of financial 

accounts as a starting point for tax base determination, 2) the allowed level of blending, i.e. 

the ability to combine low-tax and high-tax income in determining the effective tax rate, and 

3) the use of carve-outs and thresholds.27 

Recently, the OECD’s BEPS 2.0 ambitions have been hindered by the Covid-19 crisis that has 

delayed the technical work and the negotiations. In addition, United States Treasury Secretary 

Steven McNuchin has expressed serious criticism of BEPS 2.0. However, the criticism is 

primarily directed towards Pillar 1. Accordingly, the OECD still believes that it will be 

possible to move forward with Pillar 2 in 2020, and a blueprint of the GloBE Proposal is to be 

presented at the meeting of the OECD/G20 Inclusive Framework in October 2020.28 Moreover, 

the European Commission has made it clear that it actively supports the global discussions 

led by the OECD and the G20 – including the discussions on the GloBE Proposal – and that it 

stands ready to act if no global agreement is reached.29 

3 Constraints imposed by the fundamental freedoms 

3.1 Direct taxes and EU law  

Member States have retained competence in direct tax matters as it has not been conferred to 

the European Union under Article 4(1) and 5 TEU. However, as EU law directly affects and 

prevails over national law, Member States must exercise their competence on direct tax 

                                                           
GloBE – Overriding the Value Creation Principle as Lodestone of International tax Rules?, 47 Intertax 12, p. 

1070-1076 (2019), and Arnold, supra n. 11, p. 644-646. 
27 OECD, supra n. 5,  .28-29, and OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra 

n. 9, p. 9-24. 
28 OECD, OECD Secretary-General Tax Report to G20 Finance Ministers and Central Bank Governors, Riaydh 

July 2020 (OECD Publishing, 2020). 
29 European Commission, Communication from the Commission to the European Parliament and the Council 

– An Action Plan for Fair and Simple Taxation Supporting the Recovery Strategy, COM(2020) 312 final (15 

July 2020), p. 2. 
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matters while conforming to EU law.30 Accordingly, when Member States design and apply 

direct tax legislation, they must ensure that this legislation complies with existing directives 

on direct taxation (secondary EU law) as well as the treaty provisions on fiscal state aid and 

fundamental freedoms (primary EU law).31 

To some degree, the proposed income inclusion rule resembles CFC legislation despite the 

scope of application of the income inclusion rule appearing to be (much) broader than that of 

common national CFC regimes.32 However, both sets of rules prescribe that income of a 

subsidiary – if certain conditions are fulfilled – should be included in the taxable income of a 

parent company (shareholder) even though no dividend distribution has been made from the 

subsidiary (up the corporate chain) to the parent company. As a result, it appears to be 

appropriate to initially evaluate the proposed income inclusion rule against the case law of 

the Court of Justice of the European Union (hereafter the CJEU) on CFC legislation. 

The CJEU addressed CFC rules in its landmark decision C-196/04 Cadbury Schweppes. 

Although this decision is now fairly dated, it remains the cornerstone in the theory of abuse 

in the field of direct taxes and EU law.33 In addition to this, only a small number of other 

judgements have subsequently dealt directly with CFC-legislation, and these judgements 

largely accord with the CJEU’s reasoning in Cadbury Schweppes.34  

                                                           
30 See e.g. CJEU, 28 Jan. 1986, Case C-270/83, Commission v. France (Avoir Fiscal), ECLI:EU:C:1986:37, 

para. 13.  
31 For more on the general relationship between EU law and member states’ tax legislation see M. 

Helminen, EU Tax Law – Direct Taxation, (IBFD 2018), para. 1.2.1-1.2.3, and R. Szudoczky & D. Weber, 

Constitutional Foundations: EU Tax Competences; Treaty Basis for Tax Integration; Sources and Enactment of 

EU Tax Law, in: European Tax Law vol. 1, (B. Terra & P. Wattel eds., Wolters Kluwer 2019), p. 11 et seq. 
32 This is also acknowledged by the OECD that has explicitly stated that the income inclusion rule draws 

on the well-known design of CFC rules. See OECD, supra n. 5,  p. 28. 
33 CJEU, 12 Sept. 2006, Case C-196/04, Cadbury Schweppes plc and Cadbury Schweppes Overseas Ltd v. 

Commissioners of Inland Revenue, ECLI:EU:C:2006:544. 
34 CJEU, 23 Apr. 2008, Case C-201/05, The Test Claimants in the CFC and Dividend Group Litigation v. 

Commissioners of Inland Revenue, ECLI:EU:C:2008:239, and CJEU, 26 Feb. 2019, Case C-135/17, X GmbH 

v. Finanzamt Stuttgart, ECLI:EU:C:2019:136. See also EFTA-Court, 9 Jul. 2014, Joined Cases E-3/13 and 

E-20/13, Fred. Olsen and Others and Petter Olsen and Others v. The Norwegian State. The facts and the 

reasoning of the decisions on CFC legislation will not be presented in extenso in this article. See instead, 

among others, G.T.K. Meussen, Cadbury Schweppes: The ECJ Significantly Limits the Application of CFC 

Rules in the Member States, 47 European Taxation 1, p. 13-18 (2007), C.H.J.I. Panayi, European Union 

Corporate Tax Law, (Cambridge University Press 2013), p. 342 et seq., and H. Vermeulen, Corporate 

Income Taxation, in: European Tax Law vol. 1, (B. Terra & P. Wattel eds., Wolters Kluwer 2019), p. 738 et 

seq. 
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3.2 Which fundamental freedoms are relevant? 

Non-discrimination between domestic and cross-border situations is the central underpinning 

of EU internal market law, and the fundamental freedoms can be considered as a concrete 

manifestation of that principle. They become a factor in cross-border situations, and – with 

the exception of the free movement of capital, which also applies with respect to third 

countries – these freedoms only come into effect in situations between Member States.35 

When considering the anti-avoidance rules of Member States, the CJEU typically begins by 

emphasizing that the fact that a taxpayer (a natural or legal person) has sought to profit from 

tax advantages in another Member State cannot, in itself, deprive the taxpayer of the right to 

rely on the relevant treaty provision.36 Otherwise stated, benefitting from a favourable tax 

regime in another Member State does not, in itself, constitute a type of abuse that will preclude 

the taxpayer from relying on the fundamental freedoms.37 

When dealing specifically with the CFC legislation of Member States, the CJEU takes account 

of the fact that such legislation – under certain conditions – provides for an inclusion in the 

tax base of a resident company established in a Member State of profits made by a separate 

company in another Member State or third state. Against that background, the CJEU then 

considers whether the CFC legislation in question should be assessed considering the freedom 

of establishment (as a secondary establishment) enshrined in Article 49 and 54 TFEU or the 

free movement of capital enshrined in Article 63 TFEU. 

In this context, the CJEU has consistently held that, if the CFC legislation only applies to 

resident companies that have a controlling holding (i.e. definite influence) in a foreign 

subsidiary, that legislation should be examined exclusively in light of the freedom of 

establishment. Accordingly, no independent examination of the CFC provisions should be 

performed with respect to the free movement of capital in this situation.38 However, if the 

established CFC legislation has a broader scope and thus applies with respect to 

                                                           
35 See I. Lazarov, The relevance of the Fundamental freedoms for Direct Taxation, in: Introduction to European 

Tax Law on Direct taxation, (M. Lang et al. eds., Linde 2018), p. 63. 
36 See, e.g. Cadbury Schweppes (C-196/04), supra n. 33, at para. 36. 
37 See also E. Traversa, Territoriality, abuse and coherence, in: Research handbook on European Union taxation 

law, (C.H.J.I. Panayi et al. eds., Edward Elgar Publishing 2020), p. 83-84. 
38 Test Claimants in the CFC and Dividend Group Litigation Cadbury Schweppes (C-201/05), supra n. 34, para. 

73 and Cadbury Schweppes (C-196/04), supra n. 33, para. 33. 
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shareholdings in which the resident company does not have definite influence, the CFC 

legislation should, in fact, be scrutinized considering the free movement of capital.39 

This distinction has important consequences for the design of the CFC legislation by Member 

States, and it may as well have important consequences for their design options if agreement 

is reached in the OECD/G20 on the income inclusion rule forming part of the GloBE Proposal. 

Hence, with respect to CFC legislation, it appears to be clear that the free movement of capital 

does not restrict the application of Member States’ CFC regimes to income from subsidiaries 

in third countries as long as the CFC legislation aims at situations involving definite investor 

influence.40 Likewise, if the income inclusion rule in the GloBE Proposal is designed in such a 

manner that it only targets entities in which the parent company has definite influence, the 

freedom of capital will, pursuant to the CJEU’s current case law, not limit the Member States’ 

application of the income inclusion rule in relation to entities in third countries.41 

However, it should be noted that the development of the CJEU’s case law – considering the 

question on whether Member States’ tax provisions should be assessed in light of the freedom 

of establishment or (exclusively/simultaneously) in light of the free movement of capital – has 

been somewhat enigmatical.42 Accordingly, the case law of the CJEU on this matter appears 

to have had some changes over time, and the case law has rightly been subject to criticism in 

the literature.43 Notwithstanding this development, it seems fair to conclude that, if the income 

inclusion rule is drafted in way that clearly demonstrates that the rule only applies to 

situations of definite influence – i.e. with respect to subsidiaries within a corporate group – 

the measure should still fall exclusively under the freedom of establishment.44  

                                                           
39 X GmbH (C-135/17), supra n. 34, para. 58, and Fred. Olsen and Others and Petter Olsen and Others (E-

3/13 and E-20/13), supra n. 34, para.120.  
40 A.P. Dourado, The Role of CFC Rules in the BEPS Initiative and in the EU, British Tax Review 3, p. 340-

363 (2015), and D. Smith, The Anti-Tax Avoidance Directive (ATAD), in: European Tax Law vol. 1, (B. Terra 

& P. Wattel eds., Wolters Kluwer 2019), p. 518-519. 
41 English & Becker, supra n. 10, p. 524, and Devereux, supra n. 15, p. 49, who argue that a participation 

of 25 % of voting rights or higher should be sufficient to satisfy the definitive influence test. See also 

CJEU, 20 Sep. 2018, Case C-685/16, EV v Finanzamt Lippstadt, ECLI:EU:C:2018:743, paras. 39-40. 
42 A.P. Dourado & P. Wattel, Third States and External Relations, in: European Tax Law vol. 1, (B. Terra & 

P. Wattel eds., Wolters Kluwer 2019), p.189-199. 
43 D. Smith, EU Freedoms, Non-EU Countries and Company Taxation, (Wolters Kluwer 2012), p. 478-482. 
44 Dourado & Wattel (2019), supra n. 42, p. 189-199 argues that the decision in CJEU, 13 Nov. 2012, Case 

C-35/11, Test Claimants in the  FII GLO 2, ECLI:EU:C:2012:707 marks an important turning point in the 
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3.3 Different treatment of comparable situations 

Assuming that either the freedom of establishment or the free movement of capital applies, it 

should be considered whether the proposed income inclusion rule implies a restriction in the 

form of different treatment of comparable situations, i.e. whether the income inclusion rule 

treats a cross-border situation in a less favourable manner than a comparable domestic 

situation.   

In its case law on CFC legislation, the CJEU has consistently found that CFC taxation imposes 

different treatment of comparable situations as this type of legislation creates a tax 

disadvantage for a parent company to which the rules are applicable. Stated differently, a 

restriction arises since an establishment of a company abroad is considered comparable to 

establishing a company domestically and because CFC rules (in general) only apply to income 

generated in foreign companies subject to lower levels of taxation. CFC legislation thus 

dissuades resident companies from establishing, acquiring, or maintaining a subsidiary in 

other states where it is subject to a lower level of taxation.45 

In this respect, it is worth noting that the CJEU finds that different treatment is prevalent even 

though the group as such does not pay (on the income of the foreign subsidiary) more tax 

than that which would have been payable on this income if it had been generated by a 

domestic subsidiary. Accordingly, the decisive issue for the CJEU is apparently the fact that 

CFC legislation entails that the parent company – seen in isolation – experiences a tax 

disadvantage in the cross-border context as it is taxed on income of another legal person 

whereas this is not the case in the purely domestic situation or in a situation when the 

                                                           
CJEU’s case law. This approach has subsequently been confirmed in CJEU, 24 Nov. 2016, Case C-464/14, 

SECIL — Companhia Geral de Cal e Cimento SA, ECLI:EU:C:2016:896. 
45 Cadbury Schweppes (C-196/04), supra n. 33, para. 43, Test Claimants in the CFC and Dividend Group 

Litigation and Cadbury Schweppes (C-201/05), supra n. 34, para. 74-75, X GmbH (C-135/17), supra n. 34, 

para. 67-69, and Fred. Olsen and Others and Petter Olsen and Others (E-3/13 and E-20/13), supra n. 34, 

para.140-141. Moreover, when dealing with CFC legislation, the CJEU has not only applied a vertical 

comparison but also a horizontal comparison (i.e. comparing the establishment of a subsidiary in a low 

tax Member State with the establishment in a high tax Member State). See, e.g. Cadbury Schweppes (C-

196/04), supra n. 33, para. 44. However, as the vertical comparison was sufficient to show the CFC rules’ 

discriminatory features, the CJEU did not revisit that point. See A. Rust, Equality and Non-discrimination 

in European Tax Law, in: EU Tax Law & Policy in the 21st Century, (W. Haslehner et al. eds., Wolters Kluwer 

2017), p. 58-61. 
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subsidiary is established in another Member State where the level of taxation is not sufficiently 

low for the CFC rules to be effective.46  

As the exact scope and design of the income inclusion rule in the current state of the GloBE 

Proposal is far from clear, it is not possible to conclude with certainty whether the rule 

prescribes different treatment of comparable situations. However, if the wording of the agreed 

income inclusion rule were to explicitly state that it only applies to income in foreign 

companies subject to a low level of taxation, it would seem clear that the rule constitutes a 

restriction.47 Moreover, the fact that the group (i.e. the parent company together with its 

subsidiary) will not end up paying more tax on the income of the foreign subsidiary – 

compared to the tax payable in the purely domestic situation – does not change this conclusion 

because the income inclusion rule still entails that the parent company is taxed on the income 

of another legal person.48   

Additionally, even if the wording of the income inclusion rule does not openly limit the scope 

of the rule to income in foreign companies, it is likely that the income inclusion rule should de 

facto be considered as constituting a restriction if the application of the rule is made contingent 

upon low taxation. Hence, as the low tax condition would never (or at least rarely) be fulfilled 

in a domestic situation, the rule will effectively be limited to cross-border situations.49 

In contrast to the income inclusion rule, the switch-over-rule of the GloBE proposal – which 

could be considered a corollary to the income inclusion rule – will probably not face any 

challenges from EU primary law. The reason for this is that the CJEU, in its decision C-298/05 

Columbus Container Services, concluded that switch-over clauses apparently do not infringe 

                                                           
46 Cadbury Schweppes (C-196/04), supra n. 33, para. 45. 
47 See, e.g. Blum, supra n. 6, at p. 521-522, who argues that, if the income inclusion rule is implemented 

through the amendment of already existing CFC legislation, the new rule would face the same primary 

EU law concerns as the already existing rules.             
48 In fact, the group will end up paying less in the cross-border situation compared to the domestic 

situation if the rule is designed to apply as a top-up tax to a minimum rate (and not to the regular 

corporate tax rate). 
49 English & Becker, supra n. 10, p. 525. Generally, it is settled CJEU case law that the rules regarding 

equal treatment forbid not only overt discrimination but also all covert forms of discrimination which, 

with the application of other criteria of differentiation, in fact lead to the same result. See, e.g. CJEU 5 

Feb. 2014, Case C-385/12, Hervis Sport- és Divatkereskedelmi Kft. V Nemzeti Adó- és Vámhivatal Közép-

dunántúli Regionális Adó Főigazgatósága, ECLI:EU:C:2014:47, para. 30 with references to prior case law. 
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upon the fundamental freedoms as they merely provide for equal treatment between domestic 

and foreign branches.50  

Briefly explained, the core issue presented before the CJEU concerned a German switch-over 

clause overriding the exemption method applicable under the Belgium-Germany tax treaty 

and replacing it with a tax credit to which German partners of a Belgian partnership were 

entitled in respect of taxes levied in Belgium on income of the partnership.  Against that 

background, the CJEU concluded that a partnership such as the Belgian one in question did 

not suffer any tax disadvantage in comparison with partnerships established in Germany. 

Consequently, no discrimination resulting from a difference in treatment between those two 

categories of partnerships occurred according to the CJEU.51   

It should be acknowledged that the CJEU’s decision in Columbus Container Services has incited 

a considerable number of debates in the literature. Among other things, it has rightly been 

stressed that the non-application of the CJEU’s case law on anti-avoidance rules to a case such 

as Columbus Container Services is difficult to understand and creates a paradox;52 i.e. creating 

an inconsistency between two different ways of exercising the secondary right of 

establishment (through a foreign partnership and a foreign subsidiary).53 

However, even though the merits of Columbus Container Services are disputed, it is worth 

noting that the CJEU has not explicitly revised its findings in its subsequent case law.54 

                                                           
50 See CJEU, 6 Dec. 2007, Case C-298/05, Columbus Container Services v. Finanzamt Bielefeld-Innenstadt, 

ECLI:EU:C:2007:754. 
51 Columbus Container Services (C-298/05), supra n. 50, para. 40. The CJEU thus applied a vertical analysis 

and declined to apply a horizontal approach as otherwise suggested by the Advocate General. See 

opinion by Advocate General Mengozzi, 29 Mar. 2007, Case C-298/05, Columbus Container Services v. 

Finanzamt Bielefeld-Innenstadt, ECLI:EU:C:2007:197. 
52 J. Calderón & A. Baez, The Columbus Container Services CJEU Case and Its Consequences: A Lost 

Opportunity to Shed Light on the Scope of the Non–discrimination Principle, 37 Intertax 4, p. 212-222 (2009). 

The authors also criticize the CJEU’s reasoning as well as its conclusions.  
53 P. Pistone, Ups and Downs in the Case Law of the European Court of Justice and the Swinging Pendulum of 

Direct Taxation, 36 Intertax 4, p. 146-153 (2008). The author argues, among other things, that the decision 

is flawed and has harmed predictability.  
54 Vermeulen, supra n. 34, p. 742-743 actually finds that the outcome of Columbus Container Services was 

to be expected considering the previous judgement in CJEU, 12 Dec. 2006, Test Claimants in the FII Group 

Litigation v Commissioners of Inland Revenue, Case C-446/04, ECLI:EU:C:2006:774. He thus concludes that 

Member States are currently at liberty to determine unilaterally which foreign regimes they (dis)like 

and to complement that regime’s tax level so as to impose, on balance, its own level also in the absence 

of any wholly artificial contraptions. However, the author does caution that it remains to be seen 
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Accordingly, despite the fact that it may seem strange that the CJEU has traditionally assessed 

CFC rules and switch-over rules differently, Member States’ introduction of the GloBE 

Proposal’s switch-over rule into national legislation and tax treaties will probably not face any 

challenges from EU primary law. Otherwise stated, the switch-over clause will probably not 

amount to a difference in treatment between the cross-border scenario and the purely 

domestic one.55 

Finally, even if the GloBE Proposal’s income inclusion rule (and perhaps, but not likely, the 

switch-over rule) should be considered to constitute a restriction in the form of different 

treatment of comparable situations, the rule(s) should not per se be deemed non-permissible 

under EU law as restrictions under specified circumstances may be justified under the CJEU’s 

rule of reason test.56 The possibilities for justifying the income inclusion rule will be further 

explored in the following section. 

 

3.4 Possible justifications 

3.4.1 Prevention of abuse of rights 

The prevention of abuse as a justification has played a key role in several CJEU cases dealing 

with the application of national rules by Member States aimed at mitigating tax avoidance.57 

This also applies to the CJEU’s case law on their CFC legislations for which it has consistently 

considered whether the rules in question could be justified on the grounds of prevention of 

abusive practices.58 

                                                           
whether the CJEU still endorses this view, in particular in light of the decision in CJEU, 24 Feb. 2015, 

Case C-512/13,  C.G. Sopora v Staatssecretaris van Financiën, ECLI:EU:C:2015:108. 
55 Concurring, English & Becker, supra n. 10,p. 526-527 and Devereux et al., supra n. 15, p. 51. To the 

contrary, profits in foreign permanent establishments will continue to benefit from lower tax burdens 

if their profits are taxed only at the minimum rate in the jurisdiction of the headquarters.   
56 The explicit justifications under the TFEU are of marginal importance in the area of direct taxation. 

See, e.g. Lazarov, supra n. 35, p. 86 et seq. See also P. Wattel, General EU Law Concepts and Tax Law, in 

European Tax Law vol. 1, (B. Terra & P. Wattel eds., Wolters Kluwer 2019), p. 67 et seq. 
57 Broadly stated, the CJEU assumes that taxpayer protection under the fundamental freedoms ends 

when the rationale of the internal market does not apply. See Schön, supra n. 12, p. 290. 
58 Cadbury Schweppes (C-196/04), supra n. 33, para. 55, Test Claimants in the CFC and Dividend Group 

Litigation and Cadbury Schweppes (C-201/05), supra n. 34, para. 77, X GmbH (C-135/17),  supra n. 34, para. 

73, and Fred. Olsen and Others and Petter Olsen and Others (E-3/13 and E-20/13), supra n. 34, para.164-165. 
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In such circumstances, the CJEU has emphasized that, for a restriction on the freedom of 

establishment to be justified on the grounds of prevention of abusive practices, the specific 

objective of this restriction must be to prevent conduct involving the creation of wholly 

artificial arrangements that do not reflect economic reality, seeking to escape the normally 

imposed tax on profits generated by activities performed in a national territory. In order to 

establish whether there is a wholly artificial arrangement, there must, in addition to a 

subjective element on the intention to obtain a tax advantage, be objective circumstances 

showing that, despite formal observance of the conditions established by EU law, the objective 

pursued by the freedom in question has not been achieved. Consequently, if CFC legislation 

is to comply with EU law, the taxation provided for by that legislation must be excluded when 

the incorporation of a foreign company reflects economic reality despite the existence of tax 

motives. That finding, therefore, must be based on objective factors that are ascertainable by 

third parties, in particular, with regard to the extent to which a foreign company physically 

exists in terms of premises, staff, and equipment.59 

This line of case law from the CJEU has traditionally resulted in many Member States applying 

CFC rules to include a so-called substance carve-out into their CFC regimes which typically 

implies that the CFC rules in question do not apply (within the EU/EEA) if a subsidiary 

                                                           
59 Cadbury Schweppes (C-196/04), supra n. 33, para. 55-65, Test Claimants in the CFC and Dividend Group 

Litigation and Cadbury Schweppes (C-201/05), supra n. 34, para. 77-79, and Fred. Olsen and Others and 

Petter Olsen and Others (E-3/13 and E-20/13), supra n. 34, para.166-169. As also observed by Devereux et 

al., supra n. 15, at p. 48, the CJEU has recently indicated its willingness to be more flexible in the test of 

wholly artificial arrangements with respect to the cross-border movement of capital in the context of 

third countries. However, the CJEU did not remove the substance-based test as such. See X GmbH (C-

135/17), supra n. 34, para. 84. See also Schön, supra n. 12, p. 287, who argues that the CJEU in X GmbH 

embraces a wider concept of tax avoidance. For more on this case, see L.F. Nielsen, New Perspective on 

the Taxation of CFCs in Third Countries?, 58 European Taxation 12, p. 571-575 (2018) and B. Kuzniacki, 

Foreseeing the Impact of X GmbH (Case C-135/17), I: Understanding the PPT Standard under CJEU Case Law, 

Kluwer International Tax Blog, (18 Mar. 2019) available 

at:http://kluwertaxblog.com/2019/03/18/foreseeing-the-impact-of-x-gmbh-case-c-13517-i-

understanding-the-ppt-standard-under-cjeu-case-

law/?doing_wp_cron=1590667043.2508220672607421875000 (accessed 28 May 2020). 

http://kluwertaxblog.com/2019/03/18/foreseeing-the-impact-of-x-gmbh-case-c-13517-i-understanding-the-ppt-standard-under-cjeu-case-law/
http://kluwertaxblog.com/2019/03/18/foreseeing-the-impact-of-x-gmbh-case-c-13517-i-understanding-the-ppt-standard-under-cjeu-case-law/?doing_wp_cron=1590667043.2508220672607421875000
http://kluwertaxblog.com/2019/03/18/foreseeing-the-impact-of-x-gmbh-case-c-13517-i-understanding-the-ppt-standard-under-cjeu-case-law/?doing_wp_cron=1590667043.2508220672607421875000
http://kluwertaxblog.com/2019/03/18/foreseeing-the-impact-of-x-gmbh-case-c-13517-i-understanding-the-ppt-standard-under-cjeu-case-law/?doing_wp_cron=1590667043.2508220672607421875000
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performs genuine economic activities or the like.60 This carve-out can also be found in Article 

7(2)(a) of the Anti- Tax Avoidance Directive (ATAD).61 

Against this background, a relatively straightforward way to ensure compliance of the income 

inclusion rule with primary EU law would be to include a substance carve-out that provides 

a resident parent company the opportunity of escaping the minimum taxation if it can 

produce evidence of the subsidiary actually being established and having genuine economic 

activities.62 If this carve-out is included as part of the income inclusion rule, Member States 

should be able to justify any restriction on the grounds of prevention of abusive practices.63 

However, as further discussed in section 5 below, such a substance carve-out may undermine 

the policy intent of the income inclusion rule. 

Nevertheless, if Member States decide to seek compliance with primary EU law by including 

a substance carve-out, the safest route will probably be to design the carve-out in a way that 

closely resembles the wholly artificial arrangements test applied by the CJEU in its case law on 

CFC legislation. However, a test of such character would set a high bar for the application of 

the income inclusion rule by Member States64 which subsequently could further undermine 

the GloBE Proposal’s policy aim of generally curtailing tax competition. 

Instead, Member States could consider whether the more recent case law from the CJEU in 

fact allows them to lower the standards compared to the earlier CJEU case law on CFC 

legislation. At least, this interpretation appears to be the foundation for the drafting of the 

substance carve-out in Article 7(2)(a) ATAD as the wording of this clause does not precisely 

reflect the wholly artificial arrangements test. Hence, the substance carve-out of the ATAD 

states that the CFC provision shall not apply when a controlled foreign company performs a 

substantive economic activity supported by staff, equipment, assets, and premises as 

                                                           
60 M. Dahlberg & B. Wiman, General Report, in: The taxation of foreign passive income for groups of companies, 

98 Cahiers de droit fiscal international, (International Fiscal Association eds., Sdu Uitgevers 2013), p. 

44-45. 
61 Council Directive 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that 

directly affect the functioning of the internal market, OJ L 193/1 (19 Jul. 2016). 
62 Cadbury Schweppes (C-196/04), supra n. 33, para. 70, Test Claimants in the CFC and Dividend Group 

Litigation and Cadbury Schweppes (C-201/05), supra n. 34, para. 82, and X GmbH (C-135/17), supra n. 34, 

para. 87. 
63 See also Devereux et al., supra n. 15, p. 53.  
64 See, e.g. Meussen, supra n. 34, who, in the aftermath of Cadbury Schweppes, argued that the judgement 

severely limited the application of CFC rules in the Member States. 
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evidenced by relevant facts and circumstances.65 Accordingly, whereas the CJEU-developed 

wholly artificial arrangement test traditionally requires evidence of genuine economic activity, 

the directive instead calls for substantive economic activity.66 

The argument that the CJEU has perhaps reconsidered or refined its view can, for example, 

find support in joined cases C-504/16 and C-613/16 Deister & Juhler Holdings as well as in the 

so-called Danish beneficial ownership cases.67 Thus, the CJEU’s reasoning in Deister & Juhler 

Holdings included factors such as the organizational, economic, and other substantial features 

of the group as well as the structure and strategies of the group in its artificiality assessment.68 

Moreover, the Danish beneficial ownership cases arguably could be considered as a step in 

the direction of interpreting artificiality in light of economic rather than legal substance.69 This 

development could very well be of importance with respect to the CJEU’s view on Member 

                                                           
65 When the controlled foreign company is resident or situated in a third country that is not party to the 

EEA Agreement, the directive explicitly allows Member States to decide to refrain from applying the 

substance carve-out. For a critical assessment of this optional limitation to the substance carve-out, see 

R.J. Danon, Some Observations on the Carve-Out Clause of Article 7(2)(a) of the ATAD with Regard to Third 

Countries, in: The Implementation of Anti-BEPS Rules in the EU: A Comprehensive Study, (P. Pistone & D. 

Weber eds., IBFD 2018), chapter 17.  
66 J. Schönfeld, CFC Rules and the Anti- Tax Avoidance Directive, 26 EC Tax Review 3, p. 145-152 (2017) 

pinpoints this critical difference between the terminology and speculates that it may be that the 

wording of the directive is directed particularly at activities that, by virtue of their very nature, require 

only little economic substance such as, for example, asset management activities. However, in order to 

avoid any uncertainty and create a situation that is consistent with primary EU law, Schönfeld argues 

that the substance carve-out in the directive should be properly interpreted in light of CJEU case law. 

See also D. Smith, supra n. 40, p. 516, and C.H.J.I. Panayi, The ATAD’s CFC Rule and its Impact on the 

Existing Regimes of EU Member States, in: The Implementation of Anti-BEPS Rules in the EU: A 

Comprehensive Study, (P. Pistone & D. Weber eds., IBFD 2018), chapter 16. 
67 CJEU, 20 Dec. 2017, Joined Cases C-504/16 and C-613/16, Deister Holding AG and Juhler Holding A/S v 

Bundeszentralamt für Steuern, ECLI:EU:C:2017:1009, CJEU, 26 Feb. 2019, Joined Cases C-115/16, C-118/16, 

C-119/16 and C-299/16,  N 1 and Others v Skatteministeriet, ECLI:EU:C:2019:134 and CJEU, 26. Feb. 2019, 

Joined Cases C-116/16 and C-117/16, Skatteministeriet v T Danmark and Y Denmark ApS, 

ECLI:EU:C:2019:135. 
68 Deister &Juhler Holding (C-504/16 and C-613/16), supra n. 67, para. 74. For a more thorough analysis 

of this decision, see J. Bundgaard et al., When Are Domestic Anti-Avoidance Rules in Breach of Primary and 

Secondary EU Law? – Comments Based on Recent CJEU Decisions, 58 European Taxation 4, p. 130-139 

(2018). 
69 S. Baerentzen, Danish Cases on the Use of Holding Companies for Cross-Border Dividends and Interest – A 

New Test to Disentangle Abuse from Real Economic Activity?, 12 World Tax Journal 1, p. 52 (2020). See also 

Schön, supra n. 12, p. 286, who argues that the CJEU’s judgements in the Danish beneficial owner cases 

show how the BEPS worldview has begun to permeate the way that the CJEU handles cases that are 

not directly covered by the BEPS outcome and its corresponding measures under EU law.  
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States’ CFC regimes70 as well as for its perspective on a possible substance carve-out 

introduced as part of Member States’ broader income inclusion rules. 

3.4.2 Other possible justifications 

Even though the safest route for Member States to seek compliance with primary EU law 

would be to include a substance carve-out as an element of their new income inclusion rules, 

it is worth exploring whether Member States could possibly rely on other justifications than 

prevention of tax abuse in order to adopt income inclusion rules that adhere better with the 

underlying policy goals of the GloBE Proposal (which a substance carve-out may be seen to 

undermine). 

Also, in this regard, inspiration can be found in the discussions revolving around CFC 

legislation and EU law. Accordingly, in the BEPS Report on CFC rules, it is, among other 

things, argued that Member States could possibly bring their CFC legislations in line with 

primary EU law by designing CFC rules to explicitly ensure a balanced allocation of taxing 

powers.71 Thus, the underlying rationale appears to be that recent CJEU case law should 

suggest that CFC rules could be permitted to apply more broadly if they could be explained 

to answer the need for Member States to ensure a balanced allocation of taxing rights – and 

not merely abuse.72 In this context, the BEPS Report makes references to case C-311/08 SGI and 

case C-231/05 Oy AA.73 

                                                           
70 I.M. de Groot, Implementation of the Controlled Foreign Company Rules in the Netherlands, 47 Intertax 8/9, 

p. 770-783 (2019). Moreover, it could be considered whether the more recent developments actually 

make it possible to justify CFC rules (and thereby also a new income inclusion rule) targeting income 

earned by a subsidiary that is not itself wholly artificial so long as the transactions giving rise to the 

tainted income is at least partly artificial. See OECD, Designing Effective Controlled Foreign Company Rules 

– Action 3 Final Report, OECD/G20 Base Erosion and Profit Shifting Project, p. 18 (OECD Publishing 

2015). For criticism of this view, see C.H.J.I. Panayi, The Compatibility of the OECD/G20 Base Erosion and 

Profit Shifting Proposals with EU Law, 70 Bulletin for International Taxation 1/2, p. 95-112 (2016).      
71 OECD, supra n. 70, p. 18. 
72 See also P.K. Schmidt, Taxation of Controlled Foreign Companies in context of the OECD/G20 Project on 

BaseErosion and Profit Shifting as well as the EU Proposal for the Anti- Tax Avoidance Directive–An Interim 

Nordic Assessment, Nordic Tax Journal 2, p. 87-112 (2016). 
73 CJEU, 21 Jan. 2010, Case C-311/08, Société de Gestion Industrielle SA (SGI) v État belge, 

ECLI:EU:C:2010:26 and CJEU, 18 Jul. 2007, Case C-231/05, Oy AA, ECLI:EU:C:2007:439. In this respect, 

it may be worth attentively watching the pending case C-484/19, Lexel AB v. Skatteverket – which 

concerns a Swedish rule on limitation of interest deductions. When decided, this case may provide 

important insight as to whether a broad national rule that aims at generally protecting the tax base may 

pass the test of the fundamental freedoms.   
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However, it is noteworthy that neither SGI nor Oy AA dealt with Member States’ CFC rules 

but instead with transfer pricing rules and interest limitation rules. In addition, the BEPS 

Report has received harsh criticism in the literature for suggesting that Member States’ CFC 

regimes may no longer have to be limited to wholly artificial arrangements.74 The principal 

and well-founded arguments presented against the view expressed in the BEPS Report are 

that Cadbury Schweppes should still be considered the main precedent when it comes to CFC 

legislation75 and that the CJEU has continued to reiterate the wholly artificial arrangement test 

in its subsequent case law.76 Hence, even though the CJEU has also acknowledged the need to 

safeguard a balanced allocation of taxing powers in its case law on CFC legislation,77 the 

predominant justification for CFC legislation clearly appears to be the prevention of tax 

avoidance (with its inherent wholly artificial arrangement requirement).78 

Nevertheless, it should be kept in mind that the income inclusion rule and the GloBE Proposal 

as such have a broader aim and scope compared to traditional CFC legislation. Accordingly, 

the GloBE Proposal goes further than traditional CFC legislation as one of the general aims of 

the proposal is basically to ensure that the profits of internationally operating businesses are 

subject to a minimum rate of tax.79 In other words, it could be argued that the income inclusion 

rule – unlike traditional CFC legislation – is not (only) an anti-avoidance measure.80 At least 

                                                           
74 Panayi, supra n. 70.   
75 Several references are made to Cadbury Schweppes in the CJEU’s subsequent case law on CFC 

legislation. See e.g. Test Claimants in the CFC and Dividend Group Litigation and Cadbury Schweppes (C-

201/05), supra n. 34, para. 71, and X GmbH (C-135/17), supra n. 34, para. 82. 
76 See e.g. CJEU, 3 Oct. 2013, Case C-282/12, Itelcar – Automóveis de Aluguer Lda v Fazenda Pública, 

ECLI:EU:C:2013:629, para. 34, CJEU, 13 Nov. 2014, Case C-112/14, Commission v. United Kingdom, 

ECLI:EU:C:2014:2369, para. 25, CJEU, 7 Sep. 2007, Case C-6/16, Eqiom SAS & Enka SA v Ministre des 

Finances et des Comptes publics, ECLI:EU:C:2017:641, para. 30, and Deister &Juhler Holding (C-504/16 and 

C-613/16), supra n. 67, para. 60. 
77 Cadbury Schweppes (C-196/04), supra n. 33, para. 56.  
78 Test Claimants in the CFC and Dividend Group Litigation and Cadbury Schweppes (C-201/05), supra n. 34, 

para. 75, Fred. Olsen and Others and Petter Olsen and Others (E-3/13 and E-20/13), supra n. 34, para. 164-

169 and X GmbH (C-135/17), supra n. 34, para. 75. Generally speaking, justifying restrictive national 

rules with reference to the balanced allocation of taxing powers has mainly been successful in cases 

concerning the ‘import’ of tax base reductions, deduction for foreign losses without being able to tax 

any appertaining gains, and exit taxation. See A.N. Laursen, Skattebasens integritet – om misbrug og den 

afbalancerede fordeling af beskatningsretten, in. Den evige udfordring – omgåelse og misbrug i skatteretten, (J. 

Bundgaard et al. eds., Ex Tuto  Publishing 2015), p. 203-238. 
79 OECD, Global Anti-Base Erosion Proposal (“GloBE”) – Pillar Two, supra n. 9, p. 6. 
80 P. Pistone et al., supra n. 8, p. 63 who contend that the GloBE Proposal does not aim to counter 

(specific) abusive practices but, rather, to steer international tax coordination in a direction that reduces 



20 
 

to some extent, the outcome of applying the income inclusion rule thus appears to resemble 

the operation of a worldwide tax system. This could potentially create the circumstances for 

successfully arguing that the income inclusion rule could be justified on new grounds, e.g. the 

need for establishing a fair and balanced situation for domestic and foreign activities.81 

Relying on a not yet proven justification borders on speculation and obviously entails 

uncertainty as it is not clear whether the CJEU would actually be ready to accept this 

justification.82 However, this problem of uncertainty could possibly be reduced if all Member 

States were to agree to implementation of the income inclusion rule through a directive issued 

on the basis of Article 115 TFEU. The reason for this is that the CJEU has traditionally been 

much more lenient when assessing primary EU law compatibility of secondary EU law (e.g. 

directives entailing full harmonization) than it has when assessing primary EU law 

compatibility of purely national provisions.83 Accordingly, even though it may seem counter-

intuitive,84 it does appear to be possible to introduce a specific rule through the detour of an 

EU directive prescribing full harmonization despite that the same rules would have been open 

                                                           
the potential for profit shifting. The authors thus see the GloBE Proposal as bringing a quasi-automatic 

approach to the issues of base erosion and profit shifting. 
81 See Devereux et al., supra n. 15, p. 53, who explain that the income inclusion rule without a substance 

carve-out resembles a worldwide tax system in which all related entities would be subject to at least a 

minimum level of tax. Against this background, the authors argue that it might be possible to justify 

the proposal on new grounds such as establishing a fair and balanced situation for domestic and foreign 

investment by promoting capital export neutrality.  
82 Based on an assessment of (recent) case law from the CJEU, Schön, supra n. 12, p. 301-302 concludes 

that it is difficult to make any forecast about the future interaction between the development of global 

standards under the BEPS Action Plan (including follow-up projects) and the trajectory of EU tax law. 

Further, he concludes – not without regret – that, if the BEPS Action Plan and additional work succeed 

in creating international consensus and standards, the CJEU might consider applying these standards 

both when it comes to the justification of legislative measures of the Member States and regarding the 

interpretation of EU law.  
83 C. Brokelind & P. Wattel, Free Movement and Tax Base Integrity, in: European Tax Law vol. 1, (B. Terra & 

P. Wattel eds., Wolters Kluwer 2019), p. 655-657. In this context, the authors argue, among other things, 

that the CJEU should not be expected to strike down any part of politically very sensitive but 

nonetheless unanimously adopted and, therefore, hard-fought political compromises such as the 

ATAD and possibly some day, the CCCTB, both of which clearly serve the interest of the internal 

market.   
84 A. Cordewener, Anti-Abuse Measures in the Area of Direct Taxation: Towards Converging Standards under 

Treaty Freedoms and EU Directives?, 26 EC Tax Review 2, p. 60-66 (2017). 
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to scrutiny if they had a purely national origin as the CJEU generally provides the EU 

legislator with a wide margin of discretion.85  

Against this background, it seems possible that the CJEU would accept Member States’ 

income inclusion rules – even without a substance carve-out – if these rules are implemented 

on the basis of a directive prescribing full harmonization on this matter86 as long as the 

directive could be considered as serving the interest of the internal market. The latter 

requirement follows from Article 115 TFEU which thus far has provided the legal basis for all 

existing directives for harmonization measures in the field of direct taxation.87 However, it 

must be acknowledged that it is debatable whether such a ‘GloBE Directive’ could, in fact, be 

considered as serving the interest of the internal market considering its pro-fiscal nature and 

its strong focus on establishing tax claims.88 On the other hand, it seems appropriate to 

consider that the internal market would probably be in a less advantageous position if 

Member States began to address the current problems in a completely uncoordinated manner 

as the proliferation of uncoordinated unilateral measures, among other things, could lead to 

double taxation as well as possibilities for circumvention.89 Thus, it does not appear to be very 

                                                           
85 CJEU, 8 Mar. 2017, Case C-14/16, Euro Park Services v Ministre des Finances et des Comptes publics, 

ECLI:EU:C:2017:177, para. 19, CJEU, 7 Mar. 2017, Case C-390/15, Rzecznik Praw Obywatelskich (RPO) v 

Prokurator Generalny, ECLI:EU:C:2017:174, para. 54, and CJEU, 12 Jul. 2005, Case C-154/04, Alliance for 

Natural Health v Secretary of State for Health, ECLI:EU:C:2005:449, para. 52. 
86 See also Blum, supra n. 6, p. 521, who argues that, even though the fundamental freedoms, at the 

outset, seem to significantly restrict the possibility to implement a minimum tax regime through an 

extended CFC rule, the harmonized implementation of such a system through a directive might still be 

successful. However, he also stresses that this is dependent upon the CJEU’s willingness to show 

judicial self-restraint. See also Devereux et al., supra n. 15, p. 53.  
87 Schön, supra n. 12, p. 296. 
88 See, by analogy, the discussion on the legal basis for the ATAD in I. Lazarov & S.P. Govind, Carpet-

Bombing tax avoidance in Europe: Examining the Validity of the ATAD Under EU Law, 47 Intertax 10, p. 859-

864 (2019). Schön, supra n. 12, p. 289-290, observes that it seems fair to counterbalance the rights 

provided to taxpayers through the internal market by the creating European legislation in favour of the 

Member States’ fiscal interests. However, he also stresses that even pro-fiscal directives have to be 

drafted and interpreted in accordance with the EU treaty freedoms. 
89 See, by analogy, the commission’s argumentation with respect to the ATAD in which the commission 

asserted that the aims of the ATAD could not be sufficiently achieved through action undertaken by 

each Member State acting on its own. However, one important difference between the ATAD and a 

possible fully harmonizing ‘GloBE Directive’ is that the latter would not be a minimum directive which 

could arguably make it more difficult to fulfill the proportionality requirement. For more on the 

legitimacy concerns related to the ATAD, see also P.K. Schmidt, The Role of the Anti-Tax Avoidance 

Directive in Restoring Fairness and Ensuring Sustainability of the International Tax Framework – A Legal 

Assessment, in Tax Sustainability in an EU and International Context, C. (Brokelind & S. van Thiel eds., 

IBFD 2020), p. 261-288, and G. Kofler, EU power to tax: Competences in the area of direct taxation, in: Research 
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likely that the CJEU would decide to strike down such a unanimously adopted directive based 

on Article 115 TFEU.90  

Finally, it should briefly be added that a discussion has occurred as to whether Article 116 

TFEU could provide an alternative general basis for harmonization of direct taxes.91 Very 

recently, the commission has revitalized this debate by stating in its 2020 Action Plan that it is 

now ready to explore how to make full use of the provisions of the TFEU that allow proposals 

on taxation to be adopted by ordinary legislative procedures including Article 116 TFEU.92 

This provision addresses the removal of distortions and does not require unanimity. Thus far, 

the provision has not been applied as a legal basis for the adoption of directives on direct 

taxation, however it is worth noting that its wording is formulated in a broad fashion that 

does not fundamentally exclude the adoption of measures within the field of corporate 

taxation.93  

 

4 Designing a non-discriminative income inclusion rule  

Instead of attempting to design an income inclusion rule that could be justified under the 

CJEU’s rule of reason doctrine, the possibility of designing a non-discriminatory income 

inclusion rule could be considered.  In fact, this latter option has already been considered by 

                                                           
Handbook on European Union Taxation Law, (C.H.J.I. Panayi et al. eds., Edward Elgar Publishing 2020), p. 

24-26. More generally, Kofler notes at p. 20 that recourse to Article 115 TFEU is also possible if the aim 

of a directive is to prevent diverging national reactions to anti-avoidance or the tax challenges presented 

by the digitalization of the economy if the emergence of such national obstacles is likely and the 

measure in question is actually designed to prevent these obstacles.     
90 R. Szudocky, The relationship between primary, secondary and national law, in: Research Handbook on 

European Union Taxation Law, (C.H.J.I. Panayi et al. eds., Edward Elgar Publishing 2020), p. 94-95, 

generally concludes – not without regret – that the union legislature enjoys broad discretionary powers 

and that this discretion may lead to results that limit the effects of the general and abstract principles 

established in primary EU law. Moreover, with respect to principles of subsidiarity and proportionality 

set out in Article 5 of the TEU, the author on p. 101 concludes that the CJEU interprets these principles 

as having very elastic limits which do not, in effect, constrain the Union legislature in its discretion to 

act in any policy area or on any policy issue where it sees fit. For more on tax directives and competence, 

see e.g. C. Brokelind, The Anti-Tax Avoidance Directive under Scrutiny: A Matter of Competence?, in: 

International Taxation in a Changing Landscape – Liber Amicorum in Honour of Bertil Wiman, (J. Monsenego 

& J. Bjuvberg eds., Wolters Kluwer 2019), pp. 45-56.    
91 For an overview of the debate, see Kofler, supra n. 89, p. 17-18 with references.  
92 European Commission, supra n. 29, p. 2. 
93 D. Smith, The Influence of EU Tax Law on the EU Member States External Relations, in: EU Tax Law & 

Policy in the 21st Century, (W. Haslehner et al. eds., Wolters Kluwer 2017), p. 222 with references. 
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Englisch & Becker that argues that the income inclusion rule would be truly non-discriminatory 

if the income inclusion rule was designed to apply to all subsidiaries – foreign and domestic 

– regardless of the level of effective taxation of their profits. In this case, the only difference 

would be the amount of credit, if any, for the corporate income tax levied at the level of the 

subsidiary. As the amount of tax paid by a domestic subsidiary must be expected to exceed 

the minimum level, no additional tax burden would arise in the purely domestic situation. By 

contrast, an actual payment obligation could originate for the parent company with respect to 

a foreign subsidiary subject to a low level of taxation as the foreign tax credit would be lower 

than the additional minimum tax. Hence, according to Englisch & Becker, this income inclusion 

rule would, in effect, only imply a minimum tax payment in the case of foreign subsidiaries, 

however, due to its technique, it should not be caught by the non-discrimination standard 

inherent to the freedom of establishment.94 

Compared to Englisch & Becker, Devereux et al. appears to be more skeptical towards such an 

approach as the extension of the application to also domestic subsidiaries faces the risk of 

being perceived as merely a means of improving appearances or creating a falsely favourable 

impression by the CJEU since the income of domestic subsidiaries is de facto unlikely to 

become subject to any additional tax under the income inclusion rule.95  

Associated with this question, it once more seems beneficial to revisit the discussions 

surrounding CFC legislation and EU law. Accordingly, in the BEPS Report on CFC rules, it is 

actually suggested that EU Member States could overcome problems of compatibility with 

primary EU law by applying their CFC rules equally to both domestic and cross-border 

subsidiaries. Pursuant to the report, this would make the rules non-discriminatory under the 

case law of the CJEU, and thus no justification would be needed.96 

The approach suggested in the BEPS Report has already been applied for years by Denmark.97  

Following the CJEU’s decision in Cadbury Schweppes, Denmark thus attempted to align its CFC 

                                                           
94 English & Becker, supra n. 10, p. 526. The authors mention that this solution would not be operable 

under an “overall” approach towards determining the effective tax rate, because this would then imply 

having to include the tax burden of resident subsidiaries in the calculation. 
95 Devereux et al., supra n. 15, p. 50-51. 
96 OECD, supra n. 70, p. 17-18.  
97 The below discussion of the Danish rules are largely based on P.K. Schmidt, Denmark, in: Controlled 

Foreign Company Legislation, (M. Lang et al. eds., IBFD 2020 , forthcoming) with references.  
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legislation with primary EU law by expanding the scope of application. In the view of the 

Danish legislator, this has entailed that there is no different treatment of comparable situations 

and, therefore, the Danish CFC rules are not in breach of primary EU law.98 

However, in the literature, several authors have argued that the Danish CFC rules might still 

be in conflict with the freedom of establishment.99 In this context, the main argument is that 

different treatment still exists because the application of the CFC rules only entails an 

additional tax burden for a Danish parent company – seen in isolation – if its subsidiary is 

resident in another country where the level of taxation is lower than the Danish level of 

taxation (primarily since the relief granted for taxes paid by a Danish subsidiary should 

normally fully absorb the parent company’s additional tax on the income from the Danish 

subsidiary). 

Oppositely, it has been argued that case law from the CJEU – particularly Case C-319/02 

Manninen and Case C-157/10 Banco Bilbao100 – does not confirm this reasoning.101 Accordingly, 

in Manninen, the CJEU stated that Member States were not required to grant a tax credit in 

cross-border situations equal to the amount of a domestic credit as it would be enough to 

                                                           
98 DK: Explanatory notes to Bill L 213 (2006/2007). The legislator’s perspective has gained support in a 

decision from the Danish National Tax Tribunal. See DK: National Tax Tribunal, 6 May 2009, journal-

nr. 08-02192.  
99 See P.K. Schmidt, Are the Danish CFC Rules in Conflict with the Freedom of Establishment? – An Analysis 

of the Danish CFC Regime for Companies in Light of ECJ Case Law, 54 European Taxation 1, pp. 3-9 (2014), 

A.O. Hansen & P.E. Lytken, CFC-regler på tynd is?, Skat udland, pp. 252-261 (2012), and T. Rønfeldt, 

Skatteværn og EU-frihed (Jurist- og Økonomforbundets Forlag 2010), p. 371-375. 
100 CJEU, 7 Sept. 2004, Case C-319/02, Petri Manninen, ECLI:EU:C:2004:484,  and CJEU, 8 Dec. 2011, Case 

C-157/10, Banco Bilbao Vizcaya Argentaria SA, ECLI:EU:C:2011:813. 
101 B. Kuzniacki, Strengthening CFC Rules in a Compatible Way with EU Law under BEPS Action 3 in light of 

the European Commission’s Proposal – A Critical Evaluation in Base Erosion and Profit Shifting (BEPS) – 

Impact for European and International Tax Policy, in: Base Erosion and Profit Shifting (BEPS), (R. Danon ed., 

Schultess 2016), p. 134 et seq. W. Schön, Taxing Multinationals in Europe, Working Paper 11 – Max Planck 

Institute for Tax Law and Public Finance, p. 25 (2012), has briefly stated that a fully reliable move to 

save CFC rules would be to extend such rules to domestic companies. However, see also G. Maisto & 

P. Pistone, A European Model for Member States’ Legislation on the Taxation of Controlled Foreign Subsidiaries 

(CFCs) – Part 1, 48 European Taxation 10, p. 503-513 (2008), who state that such a practice would still 

be open to criticism in respect of compatibility with EU law. Further, the European Commission has 

more generally argued that it remains debatable whether an extension of anti-avoidance rules to purely 

domestic situations when no possible risk of abuse exists can successfully bring all restrictive measures 

into line with Member State treaty obligations. See European Commission, Communication from the 

Commission to the Council, the European Parliament and the European Economic and Social Committee, COM 

(2007) 785 final (10 December 2007) on the application of anti-abuse measures in the area of direct 

taxation – within the EU and in relation to third countries.   
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grant a credit for the tax actually paid in the other Member State.102 Moreover, in Banco Bilbao, 

the ECJ concluded that Member States are not required to adapt their tax legislation to enable 

taxpayers to benefit from a tax advantage granted by another Member State as long as the 

rules are not discriminatory.103 

However, it should be remembered that none of these decisions concerned CFC-legislation 

and that CJEU case law does not provide a consistent answer regarding the question of to 

what extent the tax treatment in another Member State should be taken into account when 

determining whether unfavourable, discriminatory tax treatment exists. Therefore, it may be 

appropriate to distinguish between national tax rules that are more basic (e.g. rules that 

generally aim to eliminate double taxation) and national tax rules that specifically aim at 

neutralizing tax benefits provided by other Member States (e.g. various anti-avoidance 

rules).104 As a result, in this author’s view, it seems more convincing to consider the EU-

compatibility of the Danish CFC rules in light of the CJEU case law actually dealing with CFC-

legislation, namely, the CJEU’s decision in Cadbury Schweppes and its subsequent ruling on 

CFC legislation.105  

In accordance with Cadbury Schweppes, therefore, it may be argued that the Danish approach 

to CFC rules still causes a difference in treatment of comparable situations as a Danish parent 

company – seen in isolation – may experience a tax disadvantage when establishing a 

subsidiary in another Member State where the level of taxation is lower than the Danish level 

                                                           
102 Manninen (C-319/02), supra n. 100, para 46 and 53-54. See also as referred to by English & Becker, 

supra n. 10, p. 526, the judgements CJEU, 30 June 2011, Case C-262/09, Meilicke v. Finanzamt Bonn 

Innenstadt, ECLI:EU:C:2011:438, para. 29 et seq., and CJEU, 21 Dec. 2016, Case C-593/14, Masco Denmark 

ApS v. Skatteministeriet, ECLI:EU:C:2016:984, para. 38.  
103 Banco Bilbao (C-157/10), supra n. 100, para 39. For more on the CJEU’s acceptance of economic double 

taxation in various situations, see A.M. de la Motte, Taxation of business in the EU: General Issues, in 

Research Handbook on European Union Taxation Law, (C.H.J.I. Panayi et al. eds., Edward Elgar Publishing 

2020), p. 182-184 and p. 189-190. 
104 D. Smit, supra n. 43,  p. 228. See also K. Lenaerts, The Court of Justice and EU Law, in Taxation of 

Intercompany Dividends under Tax Treaties and EU Law, (G. Maisto ed., IBFD 2012), Chapter 1, who 

distinguishes between situations when there is a problem of division of jurisdiction (e.g. because of 

parallel exercise of tax competences) and situations when it is not the case (e.g. CFC legislation). 
105 See also Schön, supra n. 101,p. 28 who convincingly concludes that, while the CJEU grants a wide 

margin of freedom to Member States to allocate taxing rights between them and to draw 

disadvantageous consequences from this set of allocation rules (regarding in particular disparities and 

juridical double taxation of income) when the taxation of one single taxpayer is concerned, the same is 

not true for corporate groups for which the separate legal character of the involved group companies 

forms the starting point for the CJEU’s considerations. 
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of taxation (as the credit relief does not fully absorb the CFC taxation of the income in the 

subsidiary).  

Admittedly, it is difficult to conclude with certainty whether the Danish approach to CFC 

rules constitutes a restriction on the freedom of establishment. However, in this author’s view, 

the Danish CFC rules probably do so due to the fact that a difference in treatment still exists 

in reality as the application of the CFC rules entails an additional tax burden – i.e. a genuine 

tax disadvantage – for a Danish parent company if its subsidiary is resident in another country 

where the level of taxation is lower than the Danish level of taxation.106 

However, it is not certain that Member States’ future income inclusion rules should be 

assessed in the exact same way as the Danish approach to CFC legislation. As already pointed 

out, the scope of the GloBE Proposal’s income inclusion rule appears to be broader than the 

scope of typical CFC rules that are normally shaped (only) to catch situations when 

passive/financial income is placed in subsidiaries in low tax jurisdictions. Accordingly, 

whereas the expansion of CFC rules also to domestic subsidiaries clearly contradicts the 

inherent purpose of these rules (a strong hint is to be found in their name: controlled foreign 

company rules),107 the same is not necessarily the case with the proposed income inclusion 

rules which arguably could be considered as having a broader and more general tax policy 

objective, i.e. the aim of promoting a level playing field by ensuring that the profits of 

internationally operating businesses are subject to a minimum level of tax. Hence, the 

possibility of aligning the proposed income inclusion rule with primary EU law – by applying 

the rules equally to income of foreign and domestic subsidiaries108 – might be more effectively 

compared with the possibility of obtaining EU law compliance of specific anti-avoidance rules 

such as CFC rules by extending their scope to domestic subsidiaries. Nevertheless, it is not 

                                                           
106 See also P.K. Schmidt, Dansk CFC-beskatning – i et internationalt og komparativt perspektiv, (Karnov 

Group 2013), p. 509 et seq. 
107 Kuzniacki, supra n. 101, p. 135-144. Accordingly, this author does agree with Kuzniacki when he 

states that applying CFC rules to domestic companies is pointless and that these CFC rules can ipso facto 

have a restrictive effect on the fundamental freedoms.  
108 As pointed out by Pistone et al., supra n. 8, p. 63-65, truly non-discriminatory rules also implies 

compensating domestic low or zero taxation on the same terms that would apply to similar cross-border 

circumstances.  
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entirely certain that the CJEU would find such broad income inclusion rules to be non-

restrictive.109  

5 Assessment of the policy options of Member States 

Given the fact that the GloBE Proposal – including the income inclusion rule – aims at 

combatting not only base erosion and profit shifting but, more fundamentally, also tax 

competition as such, it is not surprising that the proposal may constitute the basis for a long 

line of diverse policy considerations and opinions. Accordingly, as the Globe Proposal 

appears to aim at reducing poaching (tax competition for paper profits) as well as luring (tax 

competition for real investment), many policy issues could potentially be discussed.110 These 

include to which extent the proposal will succeed in actually stopping ‘the race to the bottom’ 

thereby enabling high tax jurisdictions and those in developing countries to more effectively 

collect corporate taxes at the rates they wish.111 More broadly, it is also worth considering 

whether and how the GloBE Proposal will generally affect the level of inequality through 

redistribution between and within jurisdictions.112 This depends, among many other things, 

on whether the levying of corporate tax is at all to be considered a sensible method of pursuing 

equality, taking into account that the economic incidence of the corporate tax still appears to 

be far from clear.113 

                                                           
109 Devereux et al., supra n. 15, p. 50-51. 
110 For more on the distinction between poaching and luring, see P. Dietch, Catching Capital – The Ethics 

of Tax Competition, (Oxford University Press 2015), p. 36 et seq. 
111 In many but not all contexts, tax competition can be harmful to welfare as countries may harm each 

other’s capacities to collect revenue and fund government activities. See K.A. Klausing  The Nature and 

Practice of Tax Competition, in: Global tax governance – what is wrong with it and how to fix it, (P. Dietch & 

T. Rixen eds., ECPR 2016), p. 28-53. See also T. Dagan, International Tax Policy Between Competition and 

Cooperation, (Cambridge University Press 2018), p. 23 et seq. However, in the context of this article, it is 

appropriate to remember that tax competition was originally regarded as one of the key means of 

European tax integration. See L. Cerioni, Corporate tax harmonization – Stage II: Coordination to fight tax 

avoidance and harmful tax competition, in: Research Handbook on European Union Taxation Law, (C.H.J.I. 

Panayi et al. eds., Edward Elgar Publishing 2020), p. 307   
112 In this context, it seems worth keeping in mind that the distributive effects of tax competition are 

quite ambiguous. See P. Genschel and L. Seeklopf, Winners and Losers of Tax Competition, in: Global tax 

governance – what is wrong with it and how to fix it, (P. Dietch & T. Rixen eds.,ECPR 2016), p. 55-75. 
113 For a critical approach to corporate taxation, see Y. Brauner, Corporations Should Not Be Taxpayers, 

Especially Post-BEPS, in: International Taxation in a Changing Landscape – Liber Amicorum in Honour of 

Bertil Wiman, (J. Monsenego & J. Bjuvberg eds., Wolters Kluwer 2019), p. 29-43.  Oppositely, Klausing, 

supra n. 111, takes the position that corporate tax is an important backstop to individual income tax 

and that taxing corporate income fairly and efficiently, therefore, is an essential goal. 
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However, as this article has strictly focused on the challenges posed by the fundamental 

freedoms under primary EU law, the below discussion will be delimited to consider (some of 

the) policy issues that are closely related to the identified EU law challenges. Accordingly, the 

underlying question of whether the GloBE Proposal is at all sensible and worth pursuing will 

not be discussed.114  

Based on the above analysis, EU Member States appear to be left with the following three 

primary options for designing their income inclusion rules in accordance with primary EU 

law:115  

1) to include an intra-EU substance carve-out and limit the scope to situations in 

which a parent company has definite influence,  

2) to explain the policy rationale of the income inclusion rule in a manner that makes 

it possible to argue that the income inclusion rule could be justified on new 

grounds, e.g. the need for establishing a fair and balanced situation for domestic 

and foreign activities, or 

3) attempt to remove any discriminatory elements by applying the income inclusion 

rule equally in foreign and domestic situations. 

                                                           
114 In other words, this article only deals with the challenges that EU Member States may face due to 

the fundamental freedoms enshrined in the treaties if agreement is actually reached on the GloBE 

Proposal at the OECD level. For a more general discussion and assessment of the GloBE Proposal, see 

e.g. Arnold, supra n. 11, who criticizes the proposal for being unprincipled, complex, and ineffective. 

Further, Arnold convincingly argues that the extension of CFC rules is preferable to the minimum tax 

approach of the GloBE Proposal. See also Devereux et al., supra n. 15, p. 3, who is critical towards the 

success of the proposal and concludes that other alternatives for radical business tax reform offer 

greater promise in addressing both profit shifting and tax competition. Blum, supra n. 6, p. 522, calls 

the GloBE Proposal a true game changer but stresses that its unilateral nature will decrease the legal 

and political relevance of tax treaties, increase the difficulties in aligning tax systems, and possibly lead 

to unresolved cases of double taxation. Dourado, supra n. 7, p. 156, foresees that the GloBE Proposal is 

leading towards a globalized enormous mistrust model, and Pistone et al., supra n. 8, p. 62-64, finds 

that the proposal is ambitious but urges the OECD to follow a number of key points when designing 

the final content. Finally, see English & Becker, supra n. 10, p. 529, who pinpoint a number of pros and 

cons but end on a positive note concluding that an international minimum tax remains a promising 

tool. 
115 Another option that has not been discussed in this paper is the possibility of fully harmonizing 

corporate taxes within the EU and then applying the income inclusion rule only vis-à-vis third states. 

However, such political agreement is probably not likely, at least in the short run. See also Blum, supra 

n. 6, p. 522.   
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The clear advantage of the first option (the substance carve-out) is that it seems to be the safest 

way to ensure alignment with EU primary law. However, such a carve-out could, among other 

things, undermine the policy goal of mitigating tax competition.116 In this context, it is thus 

important to keep in mind that the policy goal of the GloBE Proposal is not only to tackle 

profit shifting of passive income but also to mitigate excessive tax competition for genuine 

business activities.117 Moreover, if EU Member States advocate for a substance carve-out, it 

could afford prospects for other jurisdictions demanding similar or other types of carve-outs, 

and such a proliferation of (different) carve-outs could increase complexity, decrease 

neutrality, and probably provide avoidance opportunities.118  

On the other hand, a substance carve-out could reduce the sovereignty infringement that is 

an inherent part of the income inclusion rule. Stated differently, the income inclusion rule 

could – especially if designed without a substance carve-out – be considered as an 

infringement of other states’ fiscal self-determination since this inclusion mechanism 

effectively diminishes these (source) states’ freedom to decide on their own tax system and to 

set the tax rate as they may wish. Accordingly, the income inclusion rule can be considered to 

be in conflict with some of the most fundamental principles of international taxation as the 

proposed rule may in fact lead to taxation in the jurisdiction of a parent company of income 

that has exclusively been generated through genuine economic activities in another state 

(conflict with the source principle) by solely obtaining benefits in that other state (conflict with 

the benefits principle).119 Moreover, such an infringement on tax sovereignty may be particularly 

severe for developing countries that are currently relying on various tax incentives in order 

to attract investment.120 However, against this line of reasoning, it may be argued that many 

                                                           
116 Dourado, supra n. 7, p. 154. 
117 English & Becker, supra n. 10, p. 488 et seq. However, if the minimum tax rate in the GloBE Proposal 

is set at a (very) low level, the substance carve-out will have less impact, if any, as the income inclusion 

will not (or only rarely) apply with respect to income in subsidiaries within the EU. Moreover, in such 

a situation, it could be argued that no restriction occurs as the rules in effect will never apply intra-EU. 

However, such a solutions does not seem feasible, among other things, because it will reduce the 

effectiveness of the GloBE Proposal in curtailing tax competition. 
118 Pistone et al., supra n. 8, p. 73 and Devereux et al., supra n. 15, p. 18-19. 
119 Similar arguments have been posed against the use of CFC legislation. See P. Hongler, Justice in 

International Tax Law – A Normative Review of the International Tax Regime, (IBFD 2019), p. 474-486. As the 

proposed income inclusion rule has a broader scope than typical CFC regimes, these arguments apply 

even more so to the income inclusion rule.   
120 Pistone et al., supra n. 8, p. 64. 
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states – because of the extensive international tax competition that is currently occurring – are 

pressured to tax at a (too) low level.121 Hence, if the income inclusion rule could dampen 

international tax competition, it could actually increase the fiscal self-determination of the 

states that currently experience pressure on their capacity to tax at a sufficiently high level.122  

Concerning the second option – i.e. arguing that that the income inclusion rule could be 

justified on new grounds such as the need for establishing a fair and balanced situation for 

domestic and foreign activities – the advantage follows directly from the fact that the use of a 

substance carve-out can be avoided. Consequently, this option would allow Member States to 

introduce income inclusion rules in a way that more effectively realizes the policy intentions 

of the GloBE Proposal, in particular the objective of curbing international tax competition. 

As explained in sub-section 3.4.2, one disadvantage of the second option is that it is less clear 

whether the CJEU would in fact be ready to accept this justification. However, the 

introduction through a unanimously adopted EU directive could increase the probability of 

the CJEU accepting Member States’ income inclusion rules drafted in this manner.  

The third option (applying the income inclusion rule equally in foreign and domestic 

situations) basically implies the same types of pros and cons as the second option. However, 

in addition to the uncertainty revolving around the compatibility with EU primary law, the 

third option implies a heavier administrative burden as the income inclusion rule must also 

be (formally) applied in the purely domestic setting and with respect to subsidiaries in other 

high tax jurisdictions. Accordingly, the third option could be considered as creating an extra 

layer of administrative burdens for the taxpayer without facilitating a true implementation of 

the internal market.123  

                                                           
121 Accordingly, these states’ fiscal autonomy is actually undermined by tax competition. See Dietch, 

supra n. 110, p. 62-63. 
122 Klausing, supra n. 111, p. 48, argues that evidence suggests that there are substantial gains to be 

expected even by modest international cooperation and harmonization. 
123 See the general critique of Member States’ non-sustainable overreach, i.e. trying to escape EU 

primary law requirements by treating domestic and cross-border activities equally badly, by Schön 

supra n. 101, p. 29. 
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In conclusion, all three options have their pros and cons. However, if it is agreed within the 

OECD/G20 that it is desirable to pursue the GloBE Proposal,124 the second option seems to be 

the most viable as the first option (the EU substance carve-out) undermines an important part 

of the policy rationale of the GloBE proposal itself, and the third option (applying the income 

inclusion rule equally in foreign and domestic situations) appears to lead to non-sustainable 

overreach. Moreover, even though it is not certain that the CJEU would in fact be ready to 

accept a new justification that refers to the need for establishing a situation that is not 

advantageous for either domestic and foreign activities, the uncertainty could probably be 

reduced if Member States can agree to adopt the GloBE Proposal through a fully harmonized 

directive. On top of adding support to the rules’ compatibility with primary EU law, such an 

approach could ensure better coordinated implementation across all Member States, reduce 

the possibilities for circumvention of the new rules, and perhaps hinder Member States from 

applying the rules simultaneously to the same taxpayers.  

6 Conclusions 

The overall concept of the GloBE Proposal is to develop a coordinated set of rules addressing 

the ongoing risks from profit shifting and extensive international tax competition. Two of the 

four components of this very ambitious proposal are the income inclusion rule and the switch-

over rule. The first rule will operate as a minimum tax that requires a parent company to bring 

into account a proportionate share of the income in its subsidiary if that income has not been 

subject to an effective rate of tax above a minimum rate, and the second rule is, in effect, a 

corollary concerning permanent establishments.   

As the aim of the income inclusion rule is to target low or non-taxed income in foreign 

subsidiaries, EU Member States introducing such a rule may eventually treat comparable 

                                                           
124 It is worth acknowledging that the GloBE Proposal should not be considered the only nor necessarily 

the best option for a (radical) reform of the international tax regime. Devereux et al., supra n. 15, p. 3, 

for example, argue that alternatives for radical business tax reform, such as a destination based cash 

flow tax, offer greater promise in addressing both profit shifting and tax competition. For a short 

presentation of two other alternatives for more radical reforms, see, for example, R. Avi-Yonah, Hanging 

Together – A Multilateral Approach to Taxing Multinationals, in. Global Tax Fairness, (T. Pogge & K. Metha 

eds., Oxford University Press 2016), p. 113-128, and S. Piciotto, Towards Unitary Taxation – Combined 

Reporting and Formulary Apportionment, in Global Tax Fairness, (T. Pogge & K. Metha eds., Oxford 

University Press 2016), p. 221-237. Dagan, supra n. 111 p. 244-245, take another position and conclude 

that, rather than striving for a more comprehensive multilateral regime that curtails tax competition, a 

multilateral accord should seek to improve – indeed, perfect – tax competition.   
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situations differently, i.e. inflicting a restriction on cross-border establishments. Oppositely, 

the switch-over rule should probably not be considered as different treatment of comparable 

situations due to the CJEU’s decision in Columbus Container Services. 

Against that background, three main policy options for designing income inclusion rules in 

accordance with primary EU law were discussed: 1) to include an intra-EU substance carve-

out, 2) to attempt justifying the income inclusion rule on new grounds, i.e. the need for 

establishing a fair and balanced situation for domestic and foreign activities, and 3) to try 

removing any discriminatory elements by applying the income inclusion rule equally in 

foreign and domestic situations. 

While all three options have pros and cons, it was argued that the second option seems to be 

the most viable as the first option partly undermines the policy rationale of the GloBE 

proposal, and the third option appears to lead to non-sustainable overreach. Moreover, even 

though it is not certain that the CJEU would in fact be ready to accept the above-mentioned 

new justification, the uncertainty could probably be reduced if Member States can agree upon 

adopting the GloBE Proposal through a fully harmonized directive. On top of adding a basis 

for the rules’ compatibility with primary EU law, such an approach could also ensure better 

coordinated implementation across all Member States, reduce the possibilities of 

circumvention, and possibly hinder that Member States apply the rules simultaneously to the 

same taxpayers. 


