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ARTICLE

Initial Findings on How Individual Taxpayers May
Indirectly Influence Tax and Spend in Sweden, Germany
and the United States*

Yvette Lind**

Ongoing globalization and increased taxpayer mobility not only exacerbate the current inadequacies when allocating taxing rights but also intensify already
existing tax competition between states as individual states have begun to use formal citizenship as a tax incentive when attracting high-income earners, highly
skilled workers and high-net value individuals. (A. Christians, Buying in: Residence and Citizenship by Investment, 62 St. Louis U. L.J. 51 (2017)).
This new tax incentive challenges the traditional perception of formal citizenship as the basis for bestowing political rights and benefits as it may be argued that
this practise erodes its value and meaning in addition to emphasizing the differentiation between individuals regarding their state of origin (particularly
noticeable when considering EU citizens compared to non-EU citizens) and economic status.

At the present time, mobile individuals may, as a result of disparities between tax allocations, formal citizenship and voting privileges,
contribute financially to a state yet not be afforded the opportunity to exercise influence over their tax situation due to the lack of formal citizenship
and voting privileges in said state. The group who may influence taxation and public spending (tax and spend) through voting, therefore, is not
always the same as those who pay taxes. This issue is naturally complex as the group of individuals excluded from such political influence is a
highly diverse one encompassing high-net individuals to stateless persons seeking asylum who are subject to individual circumstances and needs.

This article separates itself from previous research within the tax scholarship as it does not focus on tax nexus nor on the right to participate
in democratic influencing but rather on how individuals may influence tax and spend themselves with methods other than traditional voting.
Otherwise stated, would it be possible for individuals who contribute to a state financially yet have no possibilities to exercise influence over tax and
spend through voting due to the lack of formal citizenship be able to influence in a different manner? Tax rules and constitutional safeguards
offering taxpayer protection gathered from Sweden, Germany and the United States are introduced in order to describe and analyse to what extent a
taxpayer may exercise such influence.

The article concludes that affluent individuals often have greater access to such legal instruments, and it subsequently indicates that political power
is awarded to the few rather than the many. Moreover, it argues for a current revision to how political rights and benefits are allocated, not only at
domestic level but also in the international context. The article inherently forms one component of a larger body of work that was composed under the
umbrella of political (tax) equity in a global context in which this author explored how increased taxpayer mobility challenges not only traditional legal
frameworks that are associated with taxation but also the allocation of political rights and benefits. The traditional perception of citizenship as the basis
for voting rights is, as illustrated through various publications linked to the project, found to be inadequate when dealing with mobile taxpayers.

Keywords: democracy, individual taxation, tax incentives, tax competition, globalization, taxpayer mobility, tax equity, political rights, voting, citizenship, judicial
review, constitutional safeguards, comparative

1 INTRODUCTION AND RESEARCH APPROACH

FOR THIS ARTICLE

An individual would traditionally exercise influence over
tax and spend through voting, which is referred to in this
article as direct influencing. Voting privileges have

historically been based upon the payment of taxes1 hence
the well-known saying ‘no taxation without representa-
tion’. This practise has subsequently been abandoned as it
results in a privileged position for those who hold prop-
erty ownership and wealth. Further, it implies that those

Notes
* This article is a part of this author’s project ‘Political (Tax) Equity in a Global Context’ that was initialized during a stay at the Max Planck Institute for Tax Law and Public

Finance as a scholarship holder in 2019. As a result, this author is grateful to Wolfgang Schön for scholarship funding and fruitful discussions. For comments on earlier
versions of this publication, thank you to Joakim Nergelius, Patrik Emblad, Mats Tjernberg and Åsa Gunnarsson in addition to the participants of the tax policy conference
in Cambridge 2019. This author is also grateful to those attending and commenting at a brownbag lunch that was held at the Max Planck Institute for Tax Law and Public
Finance in August 2019 and this author’s presentation at the fifth Max Planck European Postdoctoral Conference on Tax Law in October 2019. Additional thanks to those
who attended the seminar hosted by the tax group at Aarhus University in November 2019. Comments and discussions at the seminar greatly assisted in the finalization of
this article. Lastly, this author thanks to David Ruell for his inputs on the German system as well as to Diane Ring and Neil H. Buchanan for inputs and discussion
regarding the US system and the topic at hand. All errors are those of the author.

** Assistant professor in tax law at Copenhagen Business School. Email: yl.law@cbs.dk.
1 See, for instance, the American development of the universal right to vote in: A. Keyssar, The Right to Vote: The Contested History of Democracy in the United States (Basic Books

2009).
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who are less fortunate should be excluded from democratic
influence. Currently, individuals are instead generally
given voting privileges on the basis of formal citizenship
in said state as states commonly use citizenship as the
basis for such privileges in addition to other criteria such
as age and residence.2 As a consequence, property owner-
ship and tax payments have been abandoned as the basis
for democratic participation. Citizenship, therefore, could
be considered as a means of strengthening inclusion and
equity between individuals (when distributing voting
privileges) since it does not separate in accordance to the
individual’s wealth or taxing ability.

Some efforts have been made in order to increase poli-
tical inclusion of non-citizens, e.g. states may allow indi-
viduals without citizenship, yet with territorial affiliation,
to vote. EU Member States allow individuals from other
Member States to vote in their local elections on the same
basis as its citizens, i.e. normally having his residence
registered in the municipality as a result of an EU
directive.3 This is a result of the EU’s agenda to enforce
the internal market and thus remove all barriers for free
movement between EU Member States. However, as this
only applies to EU citizens, it effectively excludes indivi-
duals originating from a state outside of the EU. Political
equity between EU citizens is naturally strengthened
while non-EU citizens will experience a weakening in
political equity as they are subject to harsher requirements
than an EU citizen when attempting to access voting on a
local level.4 Exceptions to formal citizenship, therefore,
act as safeguards yet these safeguards are not sufficient
enough for achieving complete equity between individuals
as mobile individuals are not provided with equal access
to voting privileges due to a separation based upon their
state of origin.

This article focuses on the introduction of legal tools
that enable individuals to influence tax and spend in ways
other than through traditional voting. This is done with-
out placing any emphasis on the issue of who should be
entitled to vote or influence and under what circum-
stances. Nonetheless, the discussions in this project raise
further questions associated with voting (who, when,
where and on what basis). If voting privileges should or
even could be unbundled from formal citizenship and, if
so, how would voting privileges then be distributed, what
are the risks for jurisdictions if they were to expand the

ways in which individuals can influence tax and spend,
etc.? This work does not aim to provide answers to all of
these questions but rather to contribute to a broader
conceptual consideration of these issues and ultimately
discuss legal solutions aimed both at an ideal scenario
(in which individuals have the right to vote somewhere,
preferably where he has his main social, economic and/or
political interest) and a second-best scenario in which
political equity between mobile individuals is at least
strengthened compared to the present situation.

Such reasoning does not need to go so far as to claim
that individuals should be allowed to vote in every state in
which they pay taxes regardless of whether they possess
formal citizenship. Instead, it implies that individuals
should be entitled to vote and/or exercise some influence
somewhere globally in order for there to be sufficient
political (tax) equity between individuals. To suggest
some sort of global allocation of voting rights would
currently not feel overly farfetched considering the
ongoing development of tax allocation on a global level
through the ongoing BEPS Project.5 This author’s hope,
therefore, is that the example of international taxation can
act as a trailblazer, illustrating that it is possible to resolve
common issues linked to global mobility, if there is a
common political will. The previously mentioned example
gathered from the EU context underlines such
possibilities.

The primary aim of this article is to initially introduce
legal instruments offering indirect influencing of tax and
spend and subsequently test whether a palpable link still
exists between formal citizenship and economic status of
the individual and the possibilities to exercise influence
over tax and spend. The latter is tested through the
utilization of political equity as a benchmark to deter-
mine if, when, and how formal citizenship, wealth and
taxing ability affect the possibility to exercise indirect
influencing. This benchmark is elaborated in the follow-
ing paragraphs. Influencing through voting is delimited
from this study in order to introduce the concept of
indirect influence and highlight inequality outside the
arena of traditional voting. Additionally, only income
taxes are considered which results in an exclusion of
consumption taxes and corporate taxes even if these
taxes could also be included in a study addressing taxa-
tion and democracy.

Notes
2 Citizenship as a requirement for voting rights may be found to be regulated in most constitutions. For research on the topic, see, for instance, the extensive work by R.

Bauböck.
3 Council Directive 94/80/EC of 19 Dec. 1994 establishing detailed arrangements for the exercise of the right to vote and to stand as a candidate in municipal elections by

citizens of the Union residing in a Member State of which they are not nationals, OJ L 368/38 (31 Dec. 1994).
4 This was described and discussed further in: Y. Lind, Political (Tax) Equity in a Global Context as a part of Social Sustainability – Some Guidance for Researchers Who Wish to

Explore Democratic Implications on Taxes and Public Spending, in Tax Sustainability in an EU and International Context, GREIT Series (C. Brokelind ed., IBFD 2020), Y. Lind,
Voting Rights Compared to Income Taxation and Welfare Benefits Through the Swedish Lens, 23(2) Florida Tax Rev. (2020) and Y. Lind, A Critical Analysis of How Formal and
Informal Citizenships Influence Social Justice Between Mobile Taxpayers, in Tax Justice and Tax Law: Understanding Unfairness in Tax Systems (D. De Coogan ed., Hart publishing
2020).

5 H. J. Ault, W. Schön, & S. E. Shay, Base Erosion and Profit Shifting: A Roadmap for Reform, 68(6/7) Bulletin for Int’l Tax’n 275–280 (2014); P. Pistone, Coordinating the Action
of Regional and Global Players During the Shift from Bilateralism to Multilateralism in International Tax Law, 6(1) World Tax J. 3–9 (2014).
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Equity is commonly applied at the tax policy level yet,
contradictorily enough, it is still a complex and diverse
concept as there is no single definition of it, or as Murphy
and Nagel expressed it:

Everyone agrees that taxation should treat taxpayers equita-
bly, but they don´t agree on what counts as equitable
treatment.6

The concept of equity, therefore, is subject to differing
normative discourses depending on the context in which
it is placed, hence its range. A more general acceptance
within tax law would be to apply it vertically and horizon-
tally when dealing with fairness between taxpayers.7

Vertical equity encompasses fairness with regards to the
tax treatment of different taxpayers.8 Theories of redistri-
bution often act as underpinnings for vertical equity in
order to achieve social justice between taxpayers9 thereby
indicating that vertical equity is integrated into tax struc-
tures in order to alleviate economic inequality.10 Fairness,
in itself, is a vague concept11 yet, in this context, it may be
achieved through the practise of taxing incomes at different
levels in accordance with the ability to pay principle.12

Horizontal equity generally encompasses fairness in regard
to the tax treatment of taxpayers in a similar situation13

which, in this context, could be achieved through the
application of constitutional safeguards such as the princi-
ple of equality.14 It requires that individuals who are equal
in all respects relevant to the legal rule in question shall
receive equal treatment.15 Tax structures, therefore, when
applied, should result in an equal treatment of taxpayers in
order to not be considered discriminatory.

Political equity is equally diverse with regards to defi-
nition and application.16 In this article, it is used in order
(1) to explore to what extent individuals may factually
influence tax and spend and (2) to capture to what extent

individuals have an equal base when exercising influence
on such governmental decisions. The former results in a
more descriptive outcome while the latter incites norma-
tive discussion. The range of equity and political equity
poses difficulties as the aim is not to strive towards an
actual fulfilling of it (everyone having the possibility to
influence tax and spend on an equal basis) but, instead, to
simply have something to measure influence against. It
would, therefore, be of importance to the reader to bear in
mind that it is simply a tool when attempting to navigate
these normative discussions.

The findings of this article will inevitably result in
normative discussions hence the importance of having a
benchmark remove in order to (at least attempt) to struc-
ture and explain the findings of the study. The choice of
political equity as the standard for these discussions was
initially (in the overall project) supported in the UN´s
sustainability goals,17 primarily that of social equity
which promotes equal opportunities for individuals to
participate in a democratic society in order for it to be
socially sustainable.18 Additionally, political equity has
been discussed within the legal doctrine by, for instance,
Dworkin in his essays on equality.19 Dworkin considers
how the principle of equality bears on the foundational
question of the distribution of political power within a
community and argues for equality between citizens
through discussions on equality of impact (constitutional
power) and equality of influence (non-constitutional
power). Unlike Dworkin, this author’s aim is not to
discuss to what extent individuals (citizens in the case of
Dworkin) should be able to influence but merely to
analyse how current legal frameworks facilitate such influ-
encing and whether this facilitating is accessible on an
equal basis between citizens and non-citizens as well as
taxpayers and non-taxpayers.

Notes
6 L. Murphy & T. Nagel, The Myth of Ownership – Taxes and Justice, at 13 (Oxford University Press 2002).
7 See R. A. Musgrave, A Theory of Public Finance: A Stud in Public Economy, Chs 4 and 5 (McGraw-Hill Book Company 1959).
8 Equity in a more general manner as a tool for achieving economic equality between taxpayers is discussed in: J. T. Sneed, The Criteria of Federal Income Tax Policy, 17(4)

Stanford L. Rev. 567–613 (1965).
9 For a more extensive description see D. Elkins, Horizontal Equity as a Principle of Tax Theory, 24(1) Yale L. & Policy Rev., Part III (2006).
10 Elkins, supra n. 9, at 59.
11 For a more elaborated description of the diversity linked to the application of ‘fairness’ within taxation, see, for instance, Å. Gunnarsson, Skatterättvisa (Lustus förlag 1995)

and Å. Gunnarsson, Taxing for Equality: A Re-emerging Tax Policy Trend in Europe, FairTax policy brief no. 1 (June 2017).
12 See s. IV. Democratic tax legislation and the individual taxpayer in W. Schön, Taxation and Democracy, Working Paper of the Max Planck Institute for Tax Law and Public

Finance No. 2018–13, Working Paper Series (16 Oct. 2018).
13 Horizontal equity is concerned with individuals who are similarly situated and not with those who are necessarily identically situated. Taxpayers who are considered

similarly situated are considered equivalent. See Elkins, supra n. 9, at 44–45.
14 T. Hobbes, Leviathan Edited by Richard E. Flathman and David Johnston, (Norton & Company 1997) and J. Stuart Mills, Principles of Political Economy Edited by Donald Winch

(Penguin Books 1970). For a nuanced discussion on horizontal equity compared to vertical equity, see J. R. Repetti & D. Ring, Horizontal Equity Revisited, 13(3) Florida Tax
Rev. 135–155 (2013).

15 For a more extensive description, see Musgrave, supra n. 7, Ch. 8. Elkins, supra n. 9, Part IV in addition to Schön, supra n. 12, at 11 ff.
16 For further reading on political equality, see, for instance, the extensive work composed by S. Verba.
17 United Nations, Report of the World Commission on Environment and Development: Our Common Future (United Nations 1987).
18 I. Omann & J .H. Spangenberg, Assessing Social Sustainability – The Social Dimension of Sustainability in a Socio-Economic Scenario, SERI (2002).
19 R. Dworkin, What Is Equality? Part 4: Political Equality, 22(3) U. San Francisco L. Rev. (1987).
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Using other benchmarks, such as citizenship taxation or
residence vs. source taxation, for instance, would therefore
not be suitable as this article examines a wider group than
merely citizens and (resident) non-citizens; the issue of
resident non-citizens and voting rights have been explored
by Lideikyte-Huber.20 Additionally, this article does not
intend to deal specifically with citizenship based taxation
as this has been successfully dealt with in a legal
doctrine.21 The insufficiency of a benchmark based upon
citizen based taxation or residence based taxation becomes
apparent in the parts describing the US system as some
legal instruments clearly separate between not only citi-
zens and non-citizens but also taxpaying citizens and non-
taxpaying citizens. The ability to pay principle, therefore,
is also not an option as the US case illustrates that it does
not matter if an individual has the ability to pay. He may
still be omitted from influencing unless he possesses US
citizenship. The same applies to the expat case who, in
many states, will have the right to vote in national elec-
tions despite not residing or being taxed in said state.22

Further, this article introduces and discusses indirect
influencing on a national level with some comparative
examples gathered from Sweden, Germany and the
United States.23 A variety of individuals (citizens and
non-citizens, taxpayers and non-taxpayers) are included
in order to address how current legal frameworks apply
to individuals (working across border or residing in a state
other than the state of citizenship) who are typically
excluded from voting privileges due to the lack of formal
citizenship. Consequently, this article offers insights into
comparative constitutional law and tax policy with a
specific focus on the interaction between legal frameworks
that provide political benefits and privileges for globally
mobile taxpayers. However, these insights will be of a
more theoretical nature as they are normative by nature in
addition to not being based upon a more comprehensive
comparative study. Highly individual circumstances
within each jurisdiction, such as the practise of voting
and voter participation, will have an impact on the con-
clusions drawn in this article. Nonetheless, these discus-
sions are relevant to other states than those included in
the study as they are primarily relying on general princi-
ples and discussions rather than specific legal rules. In
fact, it is most welcomed to see additional studies within
this field as this article is merely an initial attempt at

chartering how tax mechanisms and constitutional safe-
guards can facilitate indirect influencing of tax and spend.

The argumentation of this article will be structured as
the following:

The following portion of this article (section 2)
accounts for previous tax research regarding democratic
influencing and how this article relates to this research,
resulting in some additional elaborations on the method
and theory of this article. Section 3 briefly introduces
indirect influencing through tax mechanisms offered by
the tax code and constitutional safeguards and is followed
by Sections 4–6 that describe this influencing on a more
detailed level through the utilization of some comparative
examples gathered from Sweden, Germany and the United
States. The seventh and final section concludes with a
discussion and an analysis of identified tax mechanisms
and constitutional safeguards with reference to the bench-
mark of political equity.

2 THE RELATIONSHIP TO PRECEDING TAX

RESEARCH DONE UNDER THE UMBRELLA OF

DEMOCRATIC INFLUENCING OF TAX

LEGISLATION AND PUBLIC SPENDING

Previous research regarding the fiscal aspects of democ-
racy have primarily dealt with tax allocation and the
legitimacy of tax decisions on both EU and international
levels (primarily through the Base Erosion and Profit
Shifting (BEPS) Project). For instance, tax scholars such
as Frans Vanistendael and Ana Paula Dourado have dis-
cussed fiscal aspects of democracy at the EU level.24

Other scholars such as Schön, Christians and Beretta
have focused on the importance of citizenship in an
international context.25 This contribution distinguishes
itself from previous research as it does not focus on tax
nexus nor the right to participate in democratic influen-
cing but rather on how individuals may indirectly exer-
cise such influencing through tax mechanisms embedded
in the tax code and constitutional safeguards.

Schön’s article on ‘Taxation and Democracy’ elaborated
on constitutional safeguards offering taxpayer protection,
for instance, the principle of equality and protection of
property, on a more comprehensive level, and these safe-
guards will not be covered in this article except when they

Notes
20 G. Lideikyte-Huber, Taxation Without Representation: The Case of Resident Non-Citizens, 69(10) Bull. Int’l Tax’n 568–576. (2015).
21 G. Beretta, Citizenship and Tax, 11(2) World Tax J. (2019), A. Kallergis, Citizenship and Taxation in France, 55(5) Eur. Tax’n 196–200 (2005).
22 For further elaboration on this see, Lind, Voting Rights Compared to Income Taxation and Welfare Benefits Through the Swedish Lens, supra n. 4.
23 Included states were partially selected with reference to already existing studies partially due to the author’s familiarity with these jurisdictions.
24 F. Vanistendael, Democratic Taxation: Utopia or Necessity for Euroland?, 46(4) Intertax (2018). A. P. Dourado, No Taxation Without Representation in the European Union:

Democracy, Patriotism and Taxes, in Principles of Law: Function, Status and Impact in EU Tax Law, GREIT Series (C. Brokelind eds, IBFD 2014).
25 Schön, supra n. 12. Beretta, supra n. 21. A. S. Christians, Sovereignty, Taxation and Social Contract, Legal Studies Research Paper Series no. 1063, University of Wisconsin Law

School (2008); A. S. Christians, A Global Perspective on Citizenship-Based Taxation, 38 Michigan J. Int’l L. 2 (2017) in addition to G. Beretta, Cross-Border Mobility of
Individuals and the Lack of Fiscal Policy Coordination Among Jurisdictions (Even) After the BEPS Project, 47(1) Intertax (2019).
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factually facilitate indirect influencing. John R. Repetti
explored traditional justifications for estate tax and
reviewed both political and economic research on the
effects of wealth concentration in his article ‘Democracy,
Tax and Wealth’.26 Additionally, Tsilly Dagan and Talia
Fisher explored the concept of alienability27 in order to
analyse the interpersonal dimension of public entitlements
in their article ‘Rights for Sale’,28 concluding that tax
benefits such as those offered by the tax code, e.g. chari-
table contributions, can be used as policy tools as these
rights may be transferred between companies through, for
instance, safe harbour leasing or sale.

Furthermore, American studies on the link between
taxation and democracy done by Staudt and Levmore have
had a significant impact on the discussions in this article.29

Their studies discuss tax mechanisms and constitutional
safeguards specifically within the US system, e.g. checkoffs
and the possibilities for a taxpayer to appeal governmental
decisions on tax and spend. These rules have no direct
counterparts within the Swedish and German systems,
resulting in a two-folded study that initially identifies
legal rules and principles within these systems that corre-
spond to those tax mechanisms and constitutional safe-
guards covered in Staudt’s and Levmore’s studies. It is
reasonable to assume that additional tax mechanisms and
constitutional safeguards providing taxpayer protection (in
this case, the protection of the minority of taxpayers that is
excluded from voting rights) may be identified in such a
comparative study as the problem will be somewhat present
in all states partially due to differences between systems´
legal cultures and historical development. The second part
of the study analyses identified legal rules and principles
through the application of the benchmark of political
equity.

In this study, a functional method is employed.30 This
is, of course, not a single method but instead on that is
often argued to consist of several interpretations and appli-
cations (specifically, seven different concepts of functional-
ism if Ralph Michaels’ interpretation is considered).31 This
author will not delve into any deeper discussions on the
method itself other than declaring that a functional method
has been used when identifying legal rules with similar
functions (within the three studied legal systems) and sub-
sequently analysing the similarities and differences between
systems during this identification process. In order to make

these identifications, some basic assumptions were made
such as the reasoning that taxpayer protection will exist in
all studied states and that this taxpayer protection may be
expressed differently within studied legal doctrines as the
rationale for differing legal doctrines would be deeply
linked to civil law (Sweden and Germany) vs. common
law (the United States) in addition to the political history
of each individual state. Finally, the importance and impact
of legal cultures are also discussed, in particular the sig-
nificance of Germany and the United States being federal
states unlike Sweden being one that is unitary.

The studies conducted by Staudt and Levmore provided
great inspiration for this article, and the relationship
between their studies and this one, therefore, should be
elaborated. Staudt discusses the concept of hidden poll
taxes in her article with a study of tax mechanisms found
within the US system. She does not explicitly state how
the selection of tax mechanisms included in the study was
done, yet discussions can be found that indicate that she
concluded that those taxes that are transferred into the
state treasury could, theoretically, be subject to indirect
influencing or, as she states, ‘act as hidden poll taxes’. As a
result, she excludes social security contributions (Staudt
employs the terminology of social insurance taxes) as they
are earmarked for social welfare benefits and, therefore, are
not considered as general funds.

The distinction made by Staudt should be elaborated as
individuals will always contribute to state finances in
some capacity whether it would be through income taxa-
tion or through consumption taxes, etc. Consequently,
there is a need to clarify what taxes are to be included
in a study, in particular the one conducted in this article.
Staudt differentiates between taxes and social security
contributions which is natural if tax law is considered to
be separate from social law. However, as recent discussions
on revenue law32 have revealed, revenues and expenditures
may also be regarded as not separate areas but, instead,
dependent on each other. The latter, which the author
prefers, would result in a broader inclusion of taxes.
Unlike Staudt, tax mechanisms included in this article
do not necessarily result in direct transferring of public
funds to a democratic party or an election campaign alone
as it also includes transferring of public funds in general,
an approach that would be more in accordance with that
of Levmore hence the inclusion of both the revenue aspect

Notes
26 J. R. Repetti, Democracy, Taxes and Wealth, 76(3) NYU Tax L. Rev. 825–873 (2001).
27 Property law employs the terminology in order to capture the capacity for a piece of property (or a property right) to be sold or otherwise transferred from one party to

another.
28 T. Dagan & T. Fisher, Rights for Sale, 96 Minnesota L. Rev. 90–140 (2011).
29 N. C. Staudt, Taxation Without Representation, 55 NYU Tax L. Rev. (2002) and S. Levmore, Taxes as Ballots, 65(2) U. Chicago L. Rev. (1998).
30 K. Zweigert & H. Kötz, An Introduction to Comparative Law (Oxford University Press 1998).
31 For a more extensive discussion, see R. Michaels, The Functional Method of Comparative Law, in Oxford Handbook of Comparative Law (M. Reimann & R. Zimmerman eds, Oxford

University Press 2006).
32 See, for instance, Landmark Cases in Revenue Law (J. Snape & D. De Coogan eds, Hart Publishing 2019). Additionally, the linking between social policy objectives and tax

expenditures has been discussed by R. Mason, Tax Expenditures and Global Labor Mobility, 48(6) NYU Tax L. Rev. 1540–1622 (2009).

Intertax

486



and the expenditure side in this article. The study can
naturally not be comprehensive due to the limited format
yet it includes a variety of taxes in the three studied states,
including expenditures as access to these may also enable
indirect influencing.

Levmore discusses ‘taxes as ballots’, and his discus-
sions are, unlike Staudt’s, significantly less restricted to
positive law as they appear, to a large extent, to be
inspired by theories from both public and political
economy. Levmore further contrasts to Staudt as he
places significant emphasis on the expenditure aspect
and discusses tax mechanisms and the relationship
between revenues and expenditures in a broader con-
text. The ambition of this article is to assume a simi-
larly liberal approach and integrate not only the
expenditure side but also a political perspective in
order to gain further insights into the design, function
and effects of the studied tax mechanisms. It is worth
noting that Levmore uses the terminology of direct
democracy when discussing the function of studied tax
mechanisms. Direct democracy, occasionally referred to
as pure democracy, embodies various forms of the direct
participation of citizens in democratic decision-
making.33 In such a context, voting rights represent
indirect participation, or representative democracy as
it is also termed, since elected politicians represent
the sovereignty of the people.

This is separate from this author’s terminology as vot-
ing privileges are referred to as direct influencing and tax
mechanisms as indirect influencing. However, despite the
fact that indirect influencing strongly resembles
Levmore’s discussions on direct democracy, there are a
number of other differences that should be clarified. For
instance, Levmore places greater emphasis on checkoffs34

while this author, on the other hand, accentuates tax
benefits provided through tax credits and tax deductions.
Checkoffs are not as common in European states as they
are in the United States hence this author emphasizes tax
benefits as they not only act as hidden ballots but also
enable the taxpayer to allocate public funds (see section 6
for elaboration on this). The differences are possibly more
of a theoretical nature as the authors initially decided to
use different labels and understandings of the factual
influencing in addition to Levmore focusing on the US
system alone while this author, on the other hand, also
studies the Swedish and German systems. In short, the
differing labels between the studies should be considered,
however, the functions of the studied legal instruments

are not that different from each other. Hence, this author’s
ambition is to design and support parts of this study with
previous studies performed by Levmore and Staudt.

Differences between this study and that of Levmore and
Staudt would most likely be a result of differing legal
cultures between the United States and European states,
such as Sweden and Germany, besides the more general
differentiation between common law states and civil law
states. With regards to legal regulation, the United States
largely relies on consent (voting rights) rather than con-
tent (constitutional safeguards) resulting in democratic
decision-making referable to taxation being subject to
limited constitutional restrain. Germany, on the other
hand, ensures that its taxpayers receive strong protection
through constitutional constraints on tax legislation com-
bined with a high degree of judicial review by its con-
stitutional court.35 Sweden is in contrast to this as it has
no constitutional court nor a tradition of judicial review in
addition to the Swedish parliament having, compared to
many other states, a very strong position with reference to
legislative power. The Swedish constitution contains safe-
guards protecting taxpayers, however, not as far-reaching
as those found in the German constitution. Lastly, differ-
ences between EU Member States compared to non-EU
Member States should also not be neglected in this con-
text as they will influence how states treat non-citizens.

Finally, what unites Staudt, Levmore and this study is
the framing of wealth as a factor of importance when
allocating political benefits. The impact of economic
inequality on democratic political engagement has gone
mostly unnoticed within research.36 Political scientists
have shed light on the issue a greater number of recent
studies,37 yet it remains to be explored further by tax
scholars. Studies by Staudt and Levmore in addition to
Repetti, Dagan and Fisher could be considered as pioneer-
ing in this manner. Staudt’s decision to very efficiently
use the terminology of hidden poll taxes addresses the link
between wealth and access to tax mechanisms that enable
indirect influencing of tax and spend.

Schön also discusses the separation between individuals
based upon wealth in his article as he touches on the
importance of the mobility of the taxpayer in a global
context. Those who can be mobile by choice, i.e. high-net
value individuals, highly skilled workers and high-income
taxpayers, are provided with additional tax incentives,
political rights and benefits (framed as the inclusion of
constitutional safeguards in Schön’s study) compared to
those who cannot, i.e. low-skilled workers and

Notes
33 See for instance J. N. Eule, Judicial Review of Direct Democracy, 99(7) Yale L.J. 1503–1590 (1990).
34 Boxes you can check off in order to allocate USD 1 to a specific funding activity when filing your taxes.
35 Schön, supra n. 12, at 1.
36 F. Solt, Economic Inequality and Democratic Political Engagement, 52(1) Am. J. Pol. Sci. 48–60 (2008).
37 See the works of Solt, supra n. 36, at 48–60 and J. S. Hacker & P. Pierson, Winner-Take-All Politics: Public Policy, Political Organization, and the Precipitous Rise of Top Incomes in

the United States, 38(2) Pol. & Soc’y 152–204 (2010).
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immigrants. This study links into Schön’s reasoning and
will not only deal with wealth as a separating factor but
also the global context and the manner in which political
rights and benefits are allocated between citizens and non-
citizens and well as taxpayers and non-taxpayers with
reference to their state of origin.

3 INTRODUCTION TO INDIRECT INFLUENCING

OF TAX LEGISLATION AND PUBLIC

SPENDING

As previously stated, voting rights are most commonly
assigned in accordance with formal citizenship. States,
however, will not limit their tax claims to their formal
citizens, and those who are allowed to vote but will
include individuals who either reside in their territory
(in accordance with the residence principle) or incomes
generated within their territory (the source principle).
One exception to these general principles of tax allocation,
for instance, would be the United States that employs
citizen-based taxation resulting in an American tax
claim regardless of territorial affiliation for taxpayer or
income.38 Individuals may be subject to taxation in a
state without having access to voting rights in that said
state. However, this does not completely exclude the
individual from exercising influence over tax and spend.

A taxpayer without citizenship and voting rights
may indirectly exercise influence over tax and spend
through various tax mechanisms primarily embedded
in domestic tax codes and constitutions. The latter
enables taxpayers to enjoy some constitutional safe-
guards that are provided by, for instance, property
ownership protection, the ability to pay principle and
the principle of equality, however, these are not pri-
marily dealt with in this article.39 Constitutional safe-
guards that enable taxpayers’ standing in court and
judicial review are, instead, emphasized in this study.

Staudt’s and Levmore’s studies offer deeper insight into
some tax mechanisms resulting in indirect influencing.40

As previously mentioned, they use differing labels when
describing tax mechanisms with the function of influen-
cing tax and spend. Levmore applies the terminology of
taxes as ballots while Staudt employs hidden poll taxes,
yet the function of these corresponds to the function that
this author is applying when referring to indirect influen-
cing. ‘Stated differently, it is a tax mechanism that

factually results in the taxpayer either directing public
funds through, for instance, a checkoff alternatively offers
the taxpayer the possibility to appeal tax legislation or
governmental decisions on public spending?’

With reference to Staudt’s study, four types of tax
mechanisms offering indirect influencing may be identi-
fied: (1) tax return checkoffs, (2) tax benefits, (3) taxpayer
standing in federal court, and (4) distribution of federal
taxes. This article does not address all of these categories
partially as a result of the limited format and partly as
Staudt´s study is limited to the US system while this
article includes not only the American tax system but
also those of Sweden and Germany. Hence, the exclusion
of the fourth and final tax mechanism (distribution of
federal taxes) and some modifications of the others as is
explained further in the following sections. The study is,
as mentioned, not comprehensive, however, it offers
insights into legal instruments offering comparable func-
tions to these mentioned categories within the three stu-
died jurisdictions.

4 INDIRECT INFLUENCING THROUGH

CHECKOFFS

The US tax system offers what is known as tax return
checkoffs in order to allow taxpayers to weigh in on the
decision of whether to fund political campaigns in addi-
tion to enabling taxpayers to support charitable giving.41

The Presidential Election Campaign checkoff would be
one example of such a tax mechanism.42 In practise, this
offers every taxpayer to check a box on their tax return
when filing their taxes to authorize a USD 3 transfer of
public funds, specifically federal income tax revenue, into
the Presidential Election Campaign. The individual sum
may seem insignificant, however, the motive behind the
tax mechanism is to weaken the influence of lobby fund-
ing and for the presidential candidates to be reminded of
their responsibility towards all citizens rather than to
specific groups/donors.43

American checkoffs are taken directly from the tax bill
in order to avoid making the donation dependent on the
marginal tax rate. Such a function increases political
equity between taxpayers as it ensures that not only
high-income earners receive benefits from the tax mechan-
ism. Additionally, as taxpayers (with spouses) in the
United States are taxed as tax units rather than

Notes
38 For further reading on citizenship as the grounds for tax allocation, see Beretta, supra n. 21 and A. S. Christians, A Global Perspective on Citizenship Taxation, 38(2) Michigan J.

Int’l L. (2017).
39 More information on these constitutional safeguards may be found in: Schön, supra n. 12 and Staudt, supra n. 29.
40 Staudt, supra n. 29.
41 For a more extensive description of checkoffs, see Levmore, supra n. 29.
42 US: 26 U.C. §6069.
43 For further reading on this tax mechanism, see Staudt, supra n. 29.

Intertax

488



individuals, the American legislator (and, in practise, the
US Internal Revenue Service44) allows spouses to allocate
(or not) USD 6 instead of USD 3 through individual
responding. This adheres to the reasoning of one-person-
one-vote. However, as this tax mechanism is only avail-
able to taxpayers, it also contributes to political inequity
as it excludes non-taxpayers. Interestingly enough, the US
example indicates that there are more individuals taking
advantage of the tax checkoff alternative than US citizens
actually using their right to vote45 thereby demonstrating
the potential of such a tax mechanism in regard of demo-
cratic influencing.

In conclusion, presently, neither the Swedish nor the
German tax system comprise checkoffs or any other
instrument with a comparable function such as that of
the US system. It would initially be an interesting instru-
ment to involve citizens in the democratic process.
Moreover, the instrument is of additional value as it acts
as a reminder for politicians of their responsibility towards
all citizens and not only those who have contributed
financially to their campaigns. However, checkoffs are
only available to those who pay taxes which may be
considered as a hidden poll tax. In other words, the
checkoff instrument corresponds to the historical practise
of using tax payments as the basis for voting privileges.
Thus, promoting a class society in which those with
property or money are the only individuals that are con-
sidered as stakeholders.

5 INDIRECT INFLUENCING THROUGH TAX

BENEFITS OFFERED BY THE TAX CODE

Taxpayers may also exercise budgetary control through tax
benefits regulated in the tax code, e.g. exemptions, exclu-
sions, deductions and credits. Levmore specifically dis-
cusses charitable deductions in his study and expresses
that the inclusion of such tax mechanisms facilitates dis-
persed donors to determine which agents, projects or causes
the government will support through public funds46 or, as
he clearly states: ‘The tax deduction essentially casts the
government as a financing partner, with taxpayer-donors
serving as intermediaries or agents who choose the provider
of, or indeed the very existence of, certain services’.47 Tax

deductions to charitable services are not included in this
study due to the extensive works already composed by tax
scholars such as Harding, O´Connell, Stewart, Benshalom,
Traversa, Hemels and Stevens.48 Instead, this section
includes a description and a discussion referring to tax-
deductible donations to political parties present within
the German system and tax deductions for trade union
fees in addition to Renovering, Ombyggnad, Tillbyggnad
(ROT)/Rengöring, Underhåll, Tvätt (RUT) deductions in
the case of Sweden. There are naturally several other tax
benefits that could facilitate indirect influencing such as
interest deductions and tax credits for childcare, however,
this article does not intend to be all-inclusive but, instead,
merely contribute to the debate of the tax dimension in a
democratic setting.

Before this is done, there needs to be some initial
elaboration with reference to the extent of the taxpayers’
tax liability and how this will impact political (tax) equity.
If a non-resident taxpayer in Sweden is considered to be
liable for full taxation, he will be subject to progressive
taxation on his global income with the possibility for
double-taxation relief offered by an applicable tax treaty.
On the other hand, if the taxpayer is subject to limited
taxation, a state will only tax income originating in its
territory (source taxation) and potential double taxation is
once again relieved with the application of a relevant tax
treaty. In the latter case, a taxpayer with income stemming
from a Swedish source is subject to a lower, non-progressive
tax rate of 25% on the source income49 instead of full
progressive taxation with a marginal tax rate of 60% on
the global income.50 This would result in a beneficial tax
situation for a foreigner only working in Sweden tempora-
rily, especially if he has a high income. However, the
taxpayer will not be eligible for any tax deductions as a
condition for this advantageous taxation.

Similar to practices in many other states, the Swedish
legislator justifies this lower taxation on the grounds that
an individual who is only residing in the source state for a
shorter time-period (less than six months, in this case,
otherwise, the taxpayer would be liable for unlimited taxa-
tion) does not need to financially contribute to society to
the same extent as a citizen since this individual will
(presumably) take less advantage of public services and
social welfare.51 It is worth noting that Sweden has, in

Notes
44 Through the IRS instructions to tax filing provided by the US Department of Treasury.
45 Levmore, supra n. 29.
46 Ibid., at 388.
47 Ibid.
48 M. Harding, A, O’Connell & M. Stewart, Taxing Not-for-Profits: A Literature Review, Melbourne L. Sch. (28 Feb. 2011), I. Benshalom, The Dual Subsidy Theory of Charitable

Deductions, 84(4) Indiana L.J. 1048–1097 (2009) E. Traversa, Impact of EU Law and ECJ Case Law on Fundamental Freedoms on Cross-Border Non-Profit Activities, in Taxation of
Charities, EATLP Congress series, at 107–142 (F. Vanistendael ed., IBFD 2015). S. J. C. Hemels & S. A. Stevens, The European Foundation Proposal: A Shift in the EU Tax
Treatment of Charities?, 21(6) EC Tax Rev. 293–308 (2012).

49 SE: Ch. 3, §17 Inkomstskattelag (1999:1229).
50 F. Carlgren, Marginalskatt I Sverige och internationellt (20 Dec. 2019) https://www.ekonomifakta.se/fakta/skatter/skatt-pa-arbete/marginalskatt/ (accessed 14 Feb. 2020).
51 Which would be in accordance with the benefit theory, i.e. those who benefit more from government expenditure should pay more taxes to support expenditure.
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the past, automatically applied the lower flat tax rate on
foreigners not fulfilling the criteria for unlimited taxation52

but abandoned this practice as the European Court of
Justice (ECJ) ruled in the Wallentin case53 that this prac-
tice was discriminatory and, subsequently, a hindrance to
the free movement within the internal market as it did not
allow foreign taxpayers to use tax deductions. As a result,
Sweden now allows foreign taxpayers who are not consid-
ered residents of Sweden and liable for full taxation to select
between being taxed with the lower tax rate along with no
right to tax deductions or to be subject to full taxation with
the possibility to make deductions. The latter situation
would be more beneficial for someone with a low income
as he will be able to take advantage of the basic allowance,
for instance, than alternatively, an individual who settles
more permanently and wishes to deduct interest for loans,
double living costs, etc. The separation between limited
and unlimited taxation is of importance in this context as
taxpayers who choose to be subject to limited taxation will
automatically be excluded from influencing through tax
mechanisms offered by the tax code as they are not eligible
to make any tax deductions.

Additionally, there must be some clarifications regarding
tax credits and tax deductions and how they affect equity
differently between individuals. It matters if a tax benefit is
provided through a tax credit or a tax deduction as these are
efficient tax policy tools but in differing ways. A tax credit
directly lowers the total amount of tax unlike a deduction
that lowers the overall amount of taxable income. A tax
credit is, in practice, a costless vote as it directly lowers the
amount of tax and may be purchased thereby incentivizing
actors who receive benefits to compete over the vote/funds.
On the other hand, a deduction risks favouring high-
income earners as it lowers the amount of taxable income
and the marginal tax rate. Despite this disadvantageous
aspect, a tax credit may still be preferable if the intent is
to encourage or reward some behaviour as a deduction
systematically rewards high-income earners and does not
incentivize the majority. However, in some cases, the poli-
tical ambition and the tax design may contradict each
other. For instance, if the political ambition is to encourage
home ownership, a tax credit would be the most appro-
priate tool, however, mortgage interests are generally
deducted rather than credited as the legislator wishes to

measure income and the ability to pay taxes after interest
has been paid rather than actually encouraging taxpayers to
acquire additional loans. Tax credits, therefore, are prefer-
able compared to deductions if the aim is to strengthen
equity between taxpayers, i.e. a tax credit does not favour
high-income earners compared to low-income earners as it
does not make the tax benefit dependent on the marginal
tax rate.

Private donations to political parties, as a general rule, are
not tax-deductible in Sweden and the United States. In
contrast, the German tax system offers two tax benefits for
such donations up to a certain ceiling.54 All taxpayers,
citizens as well as non-citizens, are eligible for these
benefits as a result of the principle of equality that plays
a central role within the German system. This differs from
the US system that often requires citizenship as a manda-
tory criterion, e.g. the possibility to appeal decisions on
public spending which is further discussed in section 6 of
this article. These benefits allow for small and medium-
sized political contributions that include donations, mem-
bership dues and assessments of officeholders.55 The
German tax code offers a 50% tax credit of up to EUR
825 per donor and year with a ceiling corresponding to
EUR 1650 (spouses can double the deductible sum hence
the inclusion of a lower and higher ceiling).56 For dona-
tions between EUR 1650 and EUR 3300, an additional
tax deduction can be made in order to top up.57 The first
benefit is provided through a tax credit that is directly
deducted from the amount of tax payable and results in
increased equity between taxpayers as it does not make the
tax benefit dependent on the marginal tax rate. The
supplementing benefit is provided through a tax deduc-
tion and will benefit high-income taxpayers as it lowers
their marginal tax rate (and progression) resulting in a
regressive effect.

Swedish taxpayers are not eligible to deduct private
donations to political parties, however, they have had
the possibility to deduct their trade union fees (25% of
the total amount paid and with a requirement of having
paid a minimum of SEK 400 during the fiscal year)58

which could be considered as an extension of such influ-
encing as trade unions financially support political parties
and campaigns. Trade unions are inherently linked to
political parties through not only collective support but

Notes
52 For further elaboration on limited and unlimited taxation in Sweden, see the section on taxation in Sweden in Lind, Voting Rights Compared to Income Taxation and Welfare

Benefits Through the Swedish Lens, supra n. 4.
53 ECJ 1 July 2004, Case C-169/03 Wallentin, ECLI:EU:C: 2004:403.
54 See DE: §10 paras 1 and 2 and §34G Einkommensteuergesetz.
55 DE: §34G and §10B para. 2 Einkommensteuergesetz.
56 DE: §34G Einkommensteuergesetz.
57 DE: §10B para. 2 Einkommensteuergesetz.
58 Previously regulated through SE: Ch. 67, §2 Inkomstskattelag (1999:1229). Changes done in 2005 for the deduction to be compliant to EU law can be found in Proposition

2004/05:19.
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also financial contributions, and they have played a sig-
nificant role within the Swedish welfare state.59 As a
result, there is an apparent political sensitiveness of hav-
ing trade union fees tax-deductible which becomes appar-
ent when considering the Swedish case. Initially, Swedish
taxpayers could deduct trade union fees between 2002–
2006, however, this deduction was abolished as of 2007
due to financial reasons.60 It was reintroduced in July
2018 only to once more be abolished in April 2019.61

Additionally, other tax deductions not directly aimed
at political parties can still result in indirect influencing
of public spending. For instance, the Swedish tax code
offers tax deductions for domestic services such as household
(RUT) and renovation work (ROT).62 These deductions
result in the taxpayer paying half the labour cost and the
other half (up to a certain ceiling) being directly subsi-
dized by state funds. In this way, the deduction acts as a
matching grant. The RUT/ROT deduction allows the
taxpayer to actively select a supplier and allocate the
public funds to an individual company instead of the
public treasury. This allows the taxpayer (property
owner, in this case) to take an active part in allocating
construction and urban planning resources that otherwise
might have been collected and disbursed centrally. It
might be perceived as a taxpayer acting as the paying
agent for the state’s share of the costs or that the govern-
ment acts as a partner in the venture.

The deduction acts as a mechanism for indirect influen-
cing regardless of the legislator’s intention with the ben-
efit. Whether the taxpayer himself realizes that he is
allocating public funds when using the deduction is
unclear and should, reasonably, be highly dependent on
the individual. However, scholars such as Levmore con-
tend that taxpayers who use these tax mechanisms are
more likely to take accountability for their actions as
these benefits do not reimburse the taxpayer but, instead,
match the taxpayer’s part of the cost.63 This results in the
taxpayer showing responsibility and seriousness when
choosing a supplier as he will want to ensure that his
own funds are well spent.64 Further, Levmore argues that
giving the taxpayer instead of the state the ability to
choose a supplier is more efficient as the taxpayer will

have better insight of the quality/best value provided by
local suppliers.65 Such reasoning could be linked to the
social choice theory66 yet it is less likely, in this case, as
the deduction is used by a minority (those who own
property).

Nevertheless, regardless of whether the taxpayer is
aware of the influencing, he will effectively allocate public
funds to a private contractor of choice when using deduc-
tions such as the ROT. A critic could contend that the
taxpayer is only in charge of these funds as a result of the
legislator affording the taxpayer this control, which is
true, yet the same can be stated about voting rights as
the legislator is free to restrict these through various
requirements such as age, criminal record, etc. Further,
it could be argued that influencing such as this is ques-
tionable as it does not involve any interaction with the
political sphere because the taxpayer is simply using a tax
benefit in order to satisfy a personal need. Therefore, it
may be more appropriate to perceive the tax benefit as a
state contribution rather than a substitute for voting
rights, although, instead of the state redistributing wealth
by supporting those who are in a financially less advan-
taged position, the benefit acts as a contribution to weal-
thier property owners.67 Arguably, there is a stronger link
when a taxpayer is allowed to make tax-deductible dona-
tions to political parties rather than directing public funds
through a tax deduction such as the ROT, yet it may still
be of theoretical value to analyse present tax mechanisms
that offer non-citizens influencing. Whether these instru-
ments of influencing are viable or even necessary is of
greater interest in this context.

Tax deductions such as the ROT deduction not only
favour taxpayers compared to non-taxpayers, they also
favour property owners and high-income earners as the
ROT deduction is only available to taxpayers who own
their own home in addition to having the funds to finance
half of the home improvements thus contributing to
further political inequity as it heavily relies upon the
wealth and economic status of the individual. Tax deduc-
tions such as these also deviate from the concept of a ‘one-
person-one-vote’ system which, in practise, means that
those with wealth are awarded additional forums for

Notes
59 See, for instance, the sociological study done by Korpi: W. Korpi, The Working Class in Welfare Capitalism: Work, Unions and Politics in Sweden (Routledge & Kegan Paul

1978).
60 SE: Proposition 2001/02:36 and Proposition 2006/07:1.
61 SE: Proposition 2017/18:127 and Proposition 2018/19:45.
62 SE: Ch. 67, §§12–19 Inkomstskattelag (1999:1229).
63 This reasoning is linked to charitable deductions in the United States yet, the ROT deduction has a similar function and, therefore, an analogy can be made. See Levmore,

supra n. 29.
64 Building on the idea of a personal-sacrifice interest. See several discussions made by Levmore, supra n. 29.
65 Levmore, supra n. 29, at 427–428.
66 This economic theory captures whether a society can be ordered in a way that reflects individual preferences. See the works of Kenneth Arrow and Nicolas de Condorcet who

laid the groundwork for social choice theory: K. Andrews, Social Choice and Individual Values (Yale University Press 2012) (originally published in 1951) and K. M. Baker,
Condorcet: From Natural Philosophy to Social Mathematics (University of Chicago Press 1975).

67 Staudt applies similar reasoning regarding the benefit acting as a contribution in her study. See Staudt, supra n. 29.
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political influencing. Additionally, a global perspective
may be applied and add taxpayer mobility to the discus-
sion on property ownership as this illustrates additional
dimensions of equity losses.

None of the included states (Sweden, Germany and the
United States) require citizenship for property ownership,
however, other criteria may become factors if the indivi-
dual, for instance, needs to take a local mortgage loan as
banks may apply additional requirements with reference to
the length of stay, residence and work permits, etc. Yet,
these requirements would be matters outside of the legal
scope of property ownership. In the Swedish case, for
instance, the Swedish Land Code allows any individual to
purchase a house under the condition that he fulfils the
requirements prescribed by contractual law.68 Additionally,
the Swedish Condominium Act explicitly states that no co-
operative housing association is allowed to discriminate
future members (condominium owners) with reference to
their citizenship.69 The same legal provision further prohi-
bits discrimination based upon wealth, i.e. no co-operative
housing association may refuse membership based on the
applicant not having a specified amount of wealth. As a
result, Swedish law does not exclude non-citizens from
property ownership which could be perceived as strength-
ening political equity since non-citizens would be enabled
to indirectly exercise influence over public spending
through the ROT deduction. However, only non-resident
high-net value and high-income earners may benefit
thereby excluding other non-residents who are less fortu-
nate from this influencing.

However, the above-mentioned critique of economic
status still applies as it also assumes that the individual
has earned an income in Sweden in order to make the
deduction. This suggests weakened political equity for
those individuals who have decided to be subject to
limited taxation in Sweden as they are not eligible for
deductions regardless of payment of taxes. Nevertheless,
it could be argued that individuals who have chosen to
be subject to limited tax liability have, in one way,
chosen to be non-members in the Swedish society as
they are contributing with lower taxes than other mem-
bers (citizens and those subject to full tax liability)
advocating that there is no real weakening of equity
between such an individual compared to an individual
who is subject to full taxation and eligible to use the
deduction.

In conclusion, Germany is more generous than
Sweden and the United States regarding tax benefits
associated with donations to political parties as none of
the others include such tax benefits in their systems.
Further, the German system recently implemented an
additional tax credit that strengthens political equity as

it is calculated on the tax base instead of lowering the
marginal tax rate thus not actively favouring high-
income earners. The Swedish ROT deduction poses a
weaker link with regards to democratic influencing
than, for instance, the German tax benefit; however, it
could still be regarded as an allocation of public funds
which should be discussed in the absence of other tax
benefits enabling such influencing. In fact, the ROT
deduction allows the taxpayer to decide on the location
and details of the investment of his own choice while
the utilization of a checkoff in the United States would
only result in the taxpayer opting to either give or not
give to an already predetermined interest thereby
assigning greater possibilities to the taxpayer to exercise
influence when using the ROT deduction rather than a
checkoff.

6 INDIRECT INFLUENCING THROUGH

TAXPAYER STANDING IN COURT

AND JUDICIAL REVIEW

The taxpayer’s right to challenge tax decisions in court
proceedings could be considered another tax mechanism
facilitating indirect democratic influencing. When dis-
cussed in this article, judicial review includes the possibi-
lity for a court to review the administrative action by a
public body in addition to the validity of a legislative act.
In this article, this is considered as one part of judicial
review to which a constitutional court is an extension of
this practise as judicial review can also be performed by
other courts than one that is merely constitutional.
Sweden neither has a tradition of judicial review nor a
legal system that includes a constitutional court. The
reasons for this practise are, of course, too complex to be
dealt with in this article alone, however, it is likely to
assume that it is a result of the strong (and exclusive)
legislative power of the parliament due to it being a
unitary state. On the other hand, Germany and the
United States have an established tradition of judicial
review in addition to constitutional courts, which is a
natural result of these states being federal and also having
a more urgent need for a specialized court to maintain the
integrity and cohesiveness of the legal system (and tax
system, in this case). EU Member States (Germany and
Sweden, in this case) are, of course, included by additional
judicial review with the possibility for taxpayers to appeal
discriminatory tax treatment to the ECJ. Member States
are naturally also obligated to refer cases (when in need for
interpretation and clarification on EU law) to the ECJ for
preliminary rulings. Judicial review by the ECJ is not
discussed in this article.

Notes
68 SE: Ch. 1, §4 Jordabalk (1970:994).
69 SE: Ch. 2, §2 Bostadsrättslag (1991:614).
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The US system affords taxpayers the possibility to challenge
federal tax return decisions in federal court,70 and the US
Supreme Court has established a possibility for taxpayers to
challenge congressional budgetary decisions, i.e. to contest
legislative decisions concerning the use of federal tax
revenues.71 This could be considered as a supplement to
judicial review as it allocates greater power to the taxpayers
regarding taxpayer protection. As a general rule, the US
Supreme Court does not allow taxpayers to litigate decisions
on public spending. However, the court has established an
exception to this rule, resulting in taxpayers having standing
to bring claims if the decision is a constitutional violation.
These rights originate from the belief that the taxpayer has a
personal stake that is sufficient enough to qualify for litiga-
tion rights under Article 3 of the US Constitution.

Litigation rights concerning budgetary decisions have
been a topic of discussion in several court cases in which
the outcomes have shifted between the opinion that the
personal stake is too general for litigation and that it is
considered sufficient for such litigation. In these discussions,
the US Supreme Court has, for instance, emphasized whether
the taxpayer´s claim should rest on the amount of the
taxpayer’s liability or whether it would be sufficient if
there would be a logical nexus between the proclaimed status
of the taxpayer and the budgetary decision in question.72

The latter would be based upon the premise that the tax-
payer should have a tangible interest in the litigation or, as
was established in the Flast v. Cohen case: ‘fulfil the require-
ment of nexus between taxpayer status and claim’.73

Initially, the court excluded federal taxpayers from
challenging the constitutionality of federal statutes on
the basis that these taxpayers did not have any economic
interest. This was established through the Frothingham v.
Mellon case in which a federal taxpayer challenged a
federal spending programme.74 The taxpayer argued that
the Maternity Act of 1921 should be considered uncon-
stitutional and further alleged that Congress, through the
enactment of the challenged statute, had exceeded the
powers delegated to it under Article 1 of the US
Constitution. As a result, the taxpayer contended that
the result of the enactment would increase her future
federal tax liability. The court ruled that her financial
stake in the budgetary decision was so minimal that it

did not constitute a stake at all. Hence, the taxpayer had
failed to allege the type of ‘direct injury’ that is considered
necessary to confer sufficient nexus between taxpayer
standing and a claim. This ruling, also known as the
Frottingham Rule, stood unchallenged for the following
forty-five years. Then, in 1968, the US Supreme Court
ruled in the Flast v. Cohen case75 that federal taxpayers
may indeed have a serious interest in not being compelled
to contribute their property to unconstitutional causes.76

Through the Flast v. Cohen case, the US Supreme Court
established an exception to the main rule when enabling
taxpayers to challenge decisions on public spending when
supporting themselves on litigation rights under Article 3 of
the US Constitution. Such practise empowers the taxpayer to
act as a ‘private attorney general’, upholding public interest
as it is an action that represents common interests and not
the individual himself (as the taxpayer will not receive any
tax refunds nor prevent the collection of any tax).77 The
possibility to challenge budgetary decisions poses a signifi-
cant possibility to exercise influence over public spending
other than through traditional voting rights or lobbying. A
legal instrument that affords taxpayers the opportunity to
litigate decisions on public spending provides stronger tax-
payer protection as the taxpayers may influence public
spending through means other than voting.

However, such a practise also weakens political equity
as this exception does not comprise taxpayers on a muni-
cipal level nor taxpaying non-citizens or non-taxpayers.
The US Supreme Court has also critiqued this separation
between individuals.78 For instance, Justice Harlan
argued in the Flast v. Cohen case that a taxpayer has no
greater claim than that of the public at large.79 This
would also be why the US system does not allow such
litigation as a general rule. Taxpayers are simply not
considered to suffer additional harm compared to any
other citizen in general. Otherwise stated, the taxpayer
´s interest in public spending is no different than that of
another citizen as the association between payment of
taxes and future spending is considered too weak or the
interest too general,80 which is why the exception is only
applicable when arguing for a constitutional violation.

The German and Swedish systems do not, as mentioned
above, allow taxpayers to challenge decisions on public

Notes
70 US: 26 U.S.C. § 6213(a).
71 US: Frothingham v. Mellon, 262 U.S. 447 (1923).
72 US: Flast v. Cohen, 392 U.S. 83 (1968) at 99.
73 Flast v. Cohen, supra n. 72.
74 Frothingham v. Mellon, supra n. 71.
75 Flast v. Cohen, supra n. 72.
76 Ibid., at 105–106.
77 Argumentation done by Justice Harlan in Flast v. Cohen, supra n. 72.
78 Staudt, supra n. 29, at 580.
79 Flast v. Cohen, supra n. 72.
80 For a more detailed description of taxpayer standing in court, see Staudt, supra n. 29, at 578 ff.
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spending yet there still exist other possibilities for appeal-
ing tax decisions. Individuals in Germany are constitution-
ally entitled to litigate governmental decisions in court.81

Initially, a taxpayer must challenge the decision before
the government agency that issued it, i.e. initiate an
administrative appeal. If this appeal is not granted in
full, a taxpayer is entitled to proceed with the appeal in
a fiscal court (Finanzgericht). The appeal is initialized in a
lower tax court and may be processed as far as to the
Supreme Tax Court (Bundesfinanzhof).82 In order to qua-
lify for such a process, the taxpayer must be able to prove
it likely that he is placed in an unfavourable financial
situation as a result of the tax decision.83 The taxpayer has
no claim if the tax decision in itself does not affect the
taxpayer’s financial situation compared to before the deci-
sion, i.e. the taxpayer needs to assert a beschwer (a com-
plaint). This would be a more conventional appeal
procedure that is not unlike those procedures existing in
most other states.

In Sweden, a taxpayer may appeal a tax decision in a
similar manner as the procedure offered by the German
system. The taxpayer may initially request the tax adminis-
tration to review the decision.84 Even if the tax administra-
tion was to reject such a request, the taxpayer still has the
right to appeal to an administrative court as it is assumed
that he has a significant interest in having the refusal issue
reviewed.85 Subsequently, the taxpayer can appeal the
decision in an administrative court regardless of whether
it has been reviewed or rejected by the tax
administration.86 Unlike the German system, the
Swedish taxpayer does not need to assert any disadvan-
taged situation due to the decision in order to have the
right to appeal.87 Instead, the appeal must encompass a
decision on a matter that is relevant to taxation or any
other relationship between an individual and the general
public in order for a taxpayer to be able to appeal.88 The

appeal may subsequently be processed as far as to the
Swedish Supreme Administrative Court.89 It is of value
to emphasize that the Swedish Procedural Act was
reformed a number of years ago and, in this reform, the
terminology of ‘the taxpayer’ (den skattskyldige) was
replaced by ‘whoever the decision concerns’ (den som
beslutet berör).90 This resulted in a more inclusive right
to appeal as the individual does not technically need to be
liable for any taxation in order to have the right to appeal
which strengthens equity as it includes non-taxpayers if
the individual fulfils the party capacity for appealing.91

Finally, the taxpayer may only appeal his own taxation
which disables the possibility to appeal, for instance,
public spending (such as in the US case of the federal
taxpayer) or tax decisions, alternatively tax legislation,
that may be considered unconstitutional.92

Unlike the Swedish system, the German system includes a
Constitutional Court (Bundesverfassungsgericht) that offers a
more extensive system of judicial review. Initially, a fiscal
court may initiate a judicial review process at the Federal
Constitutional Court if the case deals with the constitution-
ality of a statutory norm.93 A German taxpayer may, as a
result, refer a tax ruling to the Constitutional Court after the
matter has run its course in the fiscal court system. This
procedural instrument (Verfassungsbeschwerde) does not
require formal citizenship for the taxpayer to use it, an
outcome of the principle of equality which plays a significant
role within the German tax system.94 The procedure, how-
ever, does require the taxpayer to make it likely that the
decision is, in some respect, unconstitutional.95

In conclusion, both the Swedish and German
Constitutions offer strong taxpayer protection with
regards to horizontal equity, primarily a result of the
principle of equality being formally expressed through
respective constitutions. Both systems involve various
legal instruments enabling the individual taxpayer to

Notes
81 DE: Constitution (Grundgesetz), Art. 19, para. 4.
82 DE: Constitution (Grundgesetz), Art. 95. In Germany, tax courts are special courts with a two-stage system. In each federal state (with the exception of Berlin, which shares

a court with Brandenburg in Cottbus), there is at least one tax court (in North Rhine-Westphalia, there are three in Cologne, Düsseldorf and Münster; in Bavaria, there are
two courts located in Munich, respectively, Nuremberg). These tax courts form the courts of first instance that allow for the full assessment of a case, including taking
evidence. The Federal Tax Court (Bundesfinanzhof) in Munich is the appellate court and allows only for a review of the reasons for a tax court’s judgment or of procedural
errors but not for any further taking of evidence.

83 DE: §350 of the Fiscal Code.
84 SE: Tax Procedures Act (Skatteförfarandelag (2011:1244)), Ch. 66, §§ 2, 6 and 7.
85 K. Almgren & B. Leidhammar, Zeteo Commentary to the Swedish Procedures Act (10 May 2019).
86 SE: Tax Procedures Act (Skatteförfarandelag (2011:1244)), Ch. 67, §§2, 6, 12 and 20.
87 SE: Tax Procedures Act (Skatteförfarandelag (2011:1244)), Ch. 67, §2, para. 2.
88 SE: Tax Procedures Act (Skatteförfarandelag (2011:1244)), Ch. 67, §2, para. 1.
89 SE: Administrative Court Procedure Act (Förvaltningsprocesslagen (1971:291)), §33.
90 Almgren & Leidhammar, supra n. 85.
91 For support and elaboration on the requirement of party capacity see P. Fitger et al., ättegångsbalken (Nordstedts 1984).
92 Almgren & Leidhammar, supra n. 85.
93 DE: Constitution (Grundgesetz), Art. 100, para. 1, sentence 1.
94 DE: Constitution (Grundgesetz), Art. 3.
95 DE: Act on the Federal Constitutional Court (Bundesverfassungsgerichtsgesetz), §90, para. 1.
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appeal tax legislation and tax rulings. The Swedish system
may be considered more inclusive as it has, through the
reformation of the Swedish Tax Procedures Act, aban-
doned the terminology of ‘the taxpayer’ in favour of
‘whoever the decision concerns’ which enables non-tax-
payers to appeal. The German system, however, appears to
offer a more far-reaching taxpayer protection compared to
the Swedish one partially a result of the German system
comprising judicial review in order to challenge tax leg-
islation and tax decisions. However, neither of these two
systems allow a taxpayer to challenge budgetary decisions
on the basis of a constitutional violation as does the US
system. A more general conclusion would be that the
European states offer stronger constitutional safeguards
on an individual level through the application of general
principles such as the principles of equality, the ability to
pay and legality thereby increasing equity between tax-
payers as no formal citizenship is required while the US
system enables taxpaying citizens more leverage regarding
the possibilities to litigate not only tax decisions (con-
cerning their own tax situation) but also governmental
decisions on tax and spend.

7 CONCLUDING REFLECTIONS WITH

REFERENCE TO POLITICAL (TAX) EQUITY

Initially, whether an individual can indirectly influence tax
and spend or not has been substantiated and illustrated
throughout this article. The included examples taken
from the Swedish, German and US legal systems demon-
strate that taxpayers can influence tax and spend through
a variety of tax mechanisms and constitutional safeguards.
What should be of more interest and significance would
be how this influencing is facilitated, to what extent it is
allowed and why the legislator would allow such influen-
cing. The argumentation of this section, therefore, is
structured around how and why in order to summarize
and provide some final thoughts on how taxpayers may
indirectly influence tax and spend.

How individuals may access indirect influencing is
highly dependent on the legal system in question, how-
ever, some legal instruments that are more general for
such influencing have been introduced in this article.
Instruments offered through the tax code are often
designed as either tax benefits enabling the taxpayer to
divert public funds or, alternatively, tax benefits offering
taxpayers deductions and/or credits. Addressed tax

benefits found within the Sweden and German systems
are not present in the US system, yet the German system
offers other methods to influence tax and spend, e.g.
checkoffs. Additionally, constitutional safeguards have
also been introduced as instruments of indirect influen-
cing and taxpayer protection. The possibility to appeal tax
decisions is common within the studied states, yet the US
Constitution goes further than the Swedish and German
ones as, besides offering the possibility to appeal tax
decisions, it also enables federal taxpayers (with US citi-
zenship) to appeal decisions on public spending when
supporting themselves with Article 3 of the US
Constitution. This author’s conclusion (based upon initial
findings of this article) would be that the US system has
more tax mechanisms and constitutional safeguards on
article that enable indirect influencing of tax and spend.
However, the German system offers the most inclusive
system (and thus most politically equal system) when
considering the factual application of these legal rules.
This is partially a result of Germany not distinguishing
between citizens and non-citizens or taxpayers contribut-
ing only local taxes compared to federal taxpayers in the
same manner as the US.

As to why there are differences between citizens and
non-citizens as well as taxpayers and non-taxpayers when
granting access to indirect influencing, both the intent
behind included the legal rules in addition to legal
cultures must be considered rather than legal regulations
facilitating this indirect influencing. In this respect, it
would be naïve to think that this article alone could
provide more extensive insights and, instead, some
initial statements are provided. Differences between the
US and European states, in general, should be considered
as the latter are less discriminatory when considering
requirements on citizenship and nationality when acces-
sing these tax mechanisms and constitutional safeguards.
The EU´s vision of a single market enables this inclusion
and provides a minimum level of non-discrimination
through the application of the fundamental principle of
non-discrimination96 in addition to both positive and
negative harmonization of various legal frameworks.97

It is apparent in this article that there are differences
between European states such as Sweden and Germany
compared to the US due to the influencing of EU law
but also between Sweden compared to Germany and the
US. The most apparent explanations are, of course,
linked to the differentiation between civil law states
(Sweden and Germany) and common law states (the

Notes
96 The principle is expressed through Arts 45, 49, 56 and 63 of the Treaty of the Functioning of the European Union.
97 EU Member States are still tax sovereign, yet some positive harmonization in the area of direct taxes has been done through a number of EU directives in addition to an

extensive negative harmonization through the case law established by the European Court of Justice. Further, indirect taxes have been harmonized in accordance with Art.
113 of the Treaty of the Functioning of the European Union as these taxes are considered to have the potential to create an immediate obstacle for free movement within the
single market. Additionally, social security has also been partially harmonized through an EU regulation (Regulation (EC) No 883/2004 of the European Parliament and of
the Council of 29 Apr. 2004 on the coordination of social security systems) in order to facilitate the movement of individuals, OJ L 166/1 (30 Apr. 2004). This regulation
does not result in harmonization but, instead, coordinates social security contributions and benefits between Member States in addition to offering a minimum level of social
security for EU citizens.
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US) but also the differentiation between unitary states
with strong legislative power (Sweden) compared to
federal states with strong judiciary power (Germany
and the US). The latter leads to stronger constitutional
safeguards and the tradition of judicial review in addi-
tion to explaining why the principle of equality has (at
least at first glance) had a greater impact in Germany
and the US compared to Sweden. In other words, a
federal state will need to have safeguards ensuring coher-
ent and non-discriminatory tax legislation as the legis-
lative power is located on several levels and not
exclusively centralized. Differences rooted in legal cul-
tures and historical development between the three stu-
died states are, of course, also of importance. Sweden has
historically never had the need for strong constitutional
safeguards, yet ongoing discussions in Sweden (due to
the turbulent political situation) have raised awareness of
this deficiency, and this author joins these discussions as
it is the author’s opinion that Sweden’s taxpayer protec-
tion (considering the constitutional safeguards addressed
in this article) is weaker than that of both Germany and
the US and hence there is an urgent need to address these
deficiencies, in particular when considering the signifi-
cant number of non-citizens presently residing in
Sweden.

In respect of accessing tax benefits offered by domestic
tax codes and the right to appeal tax decisions, European
states do not generally distinguish between citizens and
non-citizens but merely between taxpayers and non-tax-
payers. To what extent European states enforce non-dis-
crimination (beyond the minimum level established by
the EU) of course differs between states with some states
being more liberal than others. A number of states, such
as Germany, have historically developed strong constitu-
tional safeguards based upon legal principles such as the
ability to pay principle and the principle of equal
treatment.98 An initial reflection would be that
European states such as Sweden and Germany have,
through constitutional restraints and safeguards, pro-
vided protection from legislative discrimination between
citizens and non-citizens. The principle of equality
would be an obvious example of this. The US, on the
other hand, appears to have constitutional safeguards
that protect through the possibility to appeal (tax deci-
sions, public spending etc.) rather than constraining the
legislator.

Instruments enabling indirect influencing is, at first
hand, desired as it strengthens political equity between
citizens and non-citizens, expanding the pool of those who
are eligible to vote to individuals who would normally be
excluded from voting due to the lack of formal citizen-
ship. However, many of these instruments require the

individual to pay taxes (occasionally federal ones) which
results in a weakening of equity as it distinguishes with
reference to economic status. As a result, there is a tangi-
ble separation between individuals regarding not only
formal citizenship but also economic status when applying
material law referring to taxation and democratic influen-
cing. This separation is, as expected, partially a result of
formal citizenship still playing a significant role when
accessing constitutional safeguards and partially a result
of wealth and taxing ability determining an individual’s
prospects to access legal instruments that enable indirect
influencing of tax and spend.

In conclusion, the differing treatment between citizens
and non-citizens as well as taxpayers and non-taxpayers
will become increasingly noticeable as individuals are
becoming more globally mobile. Deficiencies in political
(tax) equity between individuals in addition to between
different taxpayer groups should be amended on a long-
term basis through, for instance, the implementation of
legal instruments acting as safeguards and/or enabling
indirect influencing in order to compensate for current
shortages referring to formal citizenship as the proxy for
democratic influencing through voting. Tax mechanisms
enabling democratic influencing play an important role in
this regard. This article has, similarly to Levmore’s and
Staudt’s studies, illustrated that tax policy tools offered
through tax credits and tax deductions have a normative
impact that should not be taken lightly. Tax mechanisms
that have been included in this study clearly illustrate that
political rights and benefits are allocated in accordance
with economic status and formal citizenship which results
in weakening of political equity among mobile taxpayers.
In some of these cases, equity deficiencies may be justi-
fied, such as the right to litigate government decisions on
public spending in the US as it would be reasonable to
only include citizens in order to avoid foreign interference.
However, that does not lessen the need for additional
safeguards in order to include individuals who would
normally be outside of political influencing in any state.
This also includes those individuals who have moved to
another state permanently yet are excluded from political
influencing (direct and indirect) with reference to their
state of origin (in the case of EU Member States as citizens
outside of the EU do not have the same access to voting at
the local level as do EU citizens) and economic status.

There is a need to implement additional legal instru-
ments or, as an alternative, adapt those that are already
existing. This must be accomplished in order to
strengthen political (tax) equity between citizens and
non-citizens as well as taxpayers and non-taxpayers.
Disparities between tax allocation, formal citizenship
and political benefits will only increase over time as

Notes
98 For a more extensive background on this, see Schön, supra n. 12.
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individuals are becoming increasingly mobile and cur-
rent legal frameworks on the national level are less
adapted to this mobility. This is particularly so when
considering the tendency of individual states to dilute

the importance of formal citizenship when using citizen-
ship as a tax incentive for attracting high-income, highly
skilled and/or high-net wealth individuals to their tax
jurisdictions.

Individual Taxpayers May Indirectly Influence Tax and Spend

497


