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Abstract 
 
The development of a Digital Single Market and the establishment of data as the ‘fifth freedom’ has 

called for new policymaking and legislation measures that aim to ensure an open and thriving data 

economy. Data processing is not only favorable for businesses, as it also has the potential to contribute 

to massive welfare gains. The European Commission began assessing the opportunities for a common 

data sharing practice between businesses and governments (B2G) in 2017, resulting in a comprehensive 

expert group report. There are, however, some obstacles to the implementation of a B2G framework at 

the EU-level. The overall characteristics of the EU are not necessarily in favor of legislations governing 

mandatory public sector access to data. In a twofold study, this paper investigates the current judicial 

system that apply to B2G sharing. Although no legislation aims at B2G directly, various provisions are 

applicable to study and address the legal aspects of B2G data sharing. Furthermore, a political 

assessment of EU governance and legitimacy addresses from a stakeholder perspective, the 

justifications for intervention. I argue that the overall nature of the European Union differs from the 

national state, and as such, the legitimacy of judicial intervention and centralized governance of data 

sharing for the common good is not sufficient. Moreover, a variety of barriers as well as opportunities 

are detected that may contribute to further addressing of data sharing as a voluntary practice. The 

findings suggest that the justifications of providing data access for public interest in a harmonized legal 

framework are not legitimate due to the regulatory and institutional characteristics of the EU. Further, 

the application and potential advancement of public-private partnerships are investigated and suggested 

as the feasible alternative to harmonized legislation, as they preserve the interests of both parties while 

staying within the scope of the single market. 
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Abbreviation Explanation 
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1. Introduction  

1.1. Research question  

The aim of this paper is to determine the current gaps in the legal and political practices 

currently governing business-to-government (B2G) data sharing in the European Union, as 

well as evaluating the possibilities of a harmonized legal framework targeting B2G data 

sharing, with the following research question: 

 

Does the current legal system ensure sufficient B2G data sharing – and is legal intervention 

based on a public interest justification legitimate?  

 

1.2. The emerging significance of data in business, society and politics 

As a measure to increase and expand economic integration in the single market, the European 

Union has initiated various policies to enable a free flow of data in the Union, not just for 

consumers and businesses, but also for public sector bodies to improve public welfare policies. 

The latter is explored by the European Commission (EC) in the addressing of a custom data 

sharing practice from businesses to governments (B2G). There is a tremendous amount of 

useful data available online today, such as blogs, social media and news. However, the real 

wealth of data is known as “massive passive data” or “data exhaust”. This is the personal 

information that corporations collect about what products their consumers buy and about how 

they use digital services. This is the data that powers business, and the data that the World 

Economic Forum has described as a new “asset class” (Forbes, 2011). Thus, there is no 

escaping the significance and importance of information in the form of data. For governments, 

data has provided insights that contribute to more and better official statistics, which can be 

used further to develop policies and infrastructures that are more efficient and that serve the 

public good. 

  

This paper aims to explore the legitimacy and justifications of harmonized B2G sharing in a 

twofold study, assessing the legal landscape covering B2G data sharing on the EU-level as well 

as the political and economic environment shaping B2G data sharing practices. Considering 

the economic nature and the overall purpose of enhancing the growth of the single market, this 

paper argues that it is out of the scope of the EU’s authority to legally provide access to 

privately held data for public undertakings. The current legal framework and issues relating to 

B2G sharing reflect how the objectives of EU legislation and the legal requirements for fully 
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regulated sharing are not compatible. The legal analysis lays the grounds for a further political 

evaluation of the European Union’s legitimacy and justification for regulating public sector 

access in the European data market. The analyses find that the most feasible and legitimate 

alternative to legal intervention is collaborations in the form of public-private partnerships, 

whereas procurement rules regulate contracts in a manner that preserve stakeholder interests as 

well as staying within the scope of EU Primary law and its objectives.  

 

1.3. The objectives of a common European Data Space 

The European Parliament approved in 2018 the notion of the European Union’s fifth freedom: 

the free flow of non-personal data. The new EU law prohibited national rules requiring that 

data could be stored or processed in a specific member state. The rules ensure the access to 

data by competent authorities for regulatory control purposes, e.g. inspection and audit, even 

though the data is processed in another member state. The European Union’s objectives in the 

new data strategy has a similar purpose to other EU legislation – to create a single market with 

increased integration. The emerging role that data plays in the global economy makes it 

necessary for the EU to include the free flow of data as the fifth freedom.  

In its 2018 Commission Staff Working Document, the European Commission outlines a B2G 

sharing strategy based on a number of principles and with a plan for further assessment and 

measures in cooperation with the private sector and stakeholders. Principles include 

proportionality of the use of private sector data; purpose limitation; ‘do no harm’; conditions 

for data re-use; mitigate limitations of private sector data; and transparency and social 

participation (EC, 2018: 3-4). The principles are in line with the main message of most EC 

communications on the Common European Data Space, and it is true that using data repeatedly 

can be done without diminishing its value. From an economic perspective however, for those 

who harvest, share and make datasets available for re-use, the costs are high. Although the data 

is non-rivalrous, it’s not necessarily efficient for companies that have invested in data 

collection to share datasets only for the sake of maximum data exploitation (Otero, 

2019:73).  Due to organizational, technical and legal barriers, B2G data sharing partnerships 

are largely isolated, short-term collaborations. The question is how to find a way that private 

companies would share and open private datasets to public bodies to support AI development, 

not only for the sake of public interest but also for innovation. 
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Data sharing is a prominent way of maximizing the value of data, and something the European 

Union has focused on as a measure to ensure a free flow of data. For clarification, the 

differences between closed and open data, as well as personal vs. non-personal data should be 

emphasised. First, legally, open data means that the data is published under an open license 

and conditions for re-use is limited to attribution. Technically, open data implies that the file is 

machine readable and non-proprietary where it is possible, i.e. the data is accessible for 

everyone, and its content is not restricted to a particular software tool. Closed data often contain 

private or sensitive information, such as personal, institutional, or industry data. These are 

mainly available to individuals or organizations with the appropriate permissions (Otero, 2019: 

69). Personal data allows for information to be traced back to an individual, whereas non-

personal data includes more general information that does not identify the data subject. The 

difference between data and datasets is also of significance, due to the fact that data in itself 

often has less value, whereas datasets provide better and more comprehensive information. 

Thus, the datasets that are most appealing to the public sector are often subject to intellectual 

property laws. Most data intensive companies such as Google and Microsoft have open-sourced 

software while the data making these tools useful is primarily closed, and as such, data storing 

is considered an important defensive strategy to large companies (ibid), thereby challenging 

the access and competitiveness of start-ups and SMEs.  

Business-to-business sharing (B2B) is the sharing of data between companies, which is 

typically covered by contracts. However, data sharing between companies is somewhat limited, 

due to the lack of incentives of larger companies to share this with start-ups and SMEs, causing 

a less competitive market. Government-to-business sharing (G2B) has already been initiated 

by the EU in the form of the Public Sector Information (PSI) Directive, a platform where public 

sector data can be accessed by businesses, other public sector bodies, public undertakings, 

researchers and individuals. Lastly, business-to-government (B2G) sharing is the sharing of 

private sector data to governments and public undertakings, whereas the data is used to improve 

public services. Uber and Airbnb are examples of businesses that have shared data with the 

public and provided information that has contributed to improved traffic and housing policy. 

Collaborations of this kind are primarily covered by contracts, and the sharing practice as of 

now is highly regulated by the market, which is arguably to the greatest advantage for tech 

giants. Consequently, the initiative to create a regulatory framework in the EU covering data 

sharing between companies, and specifically between companies and public sector 
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undertakings, is of high importance to the further usage and worth of non-personal data and 

statistics.   

 

1.4. Problematization and barriers to B2G data sharing 

Barriers for the EU to succeed in making a legal framework include national legislation and 

cross-border harmonization; intellectual property rights; liability issues; and the fragmented 

nature of the relevant legislations that create a patchwork of laws that are filled with gaps. 

National laws on B2G data sharing are already in force in some Member States, such as the 

“public interest data” notion implemented in the French “Loi Lemaire”. Therefore, one of the 

main issues is that some businesses and governments lack incentives to share their data with 

businesses and governments in other Member States, making it more difficult to conclude on 

a cross-border framework. In the legal sense, it can be questioned whether the development of 

a legal framework directly aiming at B2G is feasible.  

The overall characteristics of the EU law has one general purpose – to develop and maintain 

single market integration. Although B2G sharing can be regulated on the national level such as 

the French public interest data initiative, it is arguably not legitimate for the EU to do the same. 

Differences between a state and a supranational organisation such as the EU are not only related 

to law, but also to governance. While Member States have the authority and objective as a 

legislator to enhance public welfare, this objective is not part of the purpose of the European 

Union. From the legal perspective, primary law is to be interpreted in light of goals relating to 

growth of the single market. From the political perspective, the EU and its institutions are 

created and elected to govern the with the aim to achieve economic growth and enlarged 

consumer welfare. Thus, there is a need to differ between consumer welfare and societal 

welfare, as the former deals with the economics of politics and the latter relates to social policy. 

Companies holding and processing data are essentially not willing to enter data sharing 

agreements due to the risk of intellectual property right infringement, and the fact that it may 

lead to a loss of competitive edge. Liability issues arise in e.g. the occurrence of ‘bad data’ or 

privacy infringements, and there is currently no clear guideline for who is liable in such 

occurrences. Lastly, although the Commission objectives primarily target non-personal data, 

the privacy issue still has relevance, depending on what the data is used for, and by whom. 

There are already several, especially sector-specific EU laws that regulate B2G data sharing. 
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However, these are not part of a comprehensive framework on the specific area, rather the 

creation of a patchwork of legal clauses that makes it possible to create sharing solutions in 

specific sectors and policy areas. The European Commission has investigated possibilities of a 

comprehensive legal framework due to the fact that the existing ones might not cover all aspects 

of data sharing, and they are insufficient for creating an efficient and fair B2G sharing 

practice.   

Topics related to governance primarily include incentive making and legitimacy. First, the lack 

of incentives for the private sector to participate in data sharing arrangements with the public 

sector is a reason why data sharing often has been conducted as philanthropy, or as “multi-

stakeholder governance” tools. Second, governance issues related to legitimacy and the 

European Union’s ability to regulate business practices are a challenge in the implementation 

of a regulatory framework. This leads to a third issue, which is stakeholder involvement and 

the variety of actors involved in or affected by B2G data sharing in the EU. The governance 

issues presented reflects the judicial problems above and provides for an interdisciplinary 

approach that comprehensively address the aspects of B2G data sharing on the EU-level.  

In terms of governance, the main features of the European Union as a supranational 

organization must be examined, particularly in contexts where its institutional and legal nature 

is being compared to that of an individual Member State. Various modes of governance apply 

to differing policy models and levels of legitimacy in terms of democratic support. To the extent 

that the EU imposes regulations on the private sector and the single market, they are arguably 

equally dependent on stakeholder support in order to maintain legitimacy. In comparison to 

Member States, the Union has handed increasing amounts of autonomy and power to the 

private sector, with the overall objective to gain economic competitiveness on a global basis 

and achieve market integration.  
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2. Methodology  

2.1. Legal analysis  

The essence of EU law has emerged from purely market-driven objectives, to include an 

increasing degree of public interest policy. However, the overall scope of the EU legislation 

today has the main objective of achieving single market integration. Addressing policy goals 

that involve a public interest objective requires a comprehensive assessment of the general aims 

of the relevant provisions, and further, a proper addressing of the public-private divide in the 

practices that govern B2G data sharing. The multi-layered nature of the European Union calls 

for a systematic approach in order to fully understand the legal objectives and the political and 

economic aims that govern EU policymaking. This analysis will therefore provide an overall 

summary of the relevant legal provisions, followed by a distinction between their legal 

categorization and scope. The public-private distinction of provisions is argued to be difficult 

to define, as there is no EU-level definition of public and private law in the Treaties, albeit that 

both terms are frequently applied in various provisions. 

 

Legal provisions are partially collected from the DG Connect report “B2 – Analytical report 

on EU law applicable to sharing of non-personal data” outlining the various provisions relating 

to data sharing in general, and the analysis is thus aiming at identifying the specific B2G 

impacts of these provisions. For the purpose of this paper, this analysis is limited to primary 

law and secondary provisions in the form of regulations and directives. The legal categories 

subject to analysis (intellectual property, liability, and cross-border harmonisation) are the basis 

of interpretation. A systematic interpretation determines the function of a provision within the 

structure of the law (Streinz, 2017: 161). Furthermore, the interpretations of the legal 

provisions are analysed in order to evaluate whether the legal requirements for a sufficient B2G 

data sharing practice are addressed, and to what extent. The hierarchical system of EU law is 

thus taken into account to assess the scope and legal force of the provisions addressing these 

issues. In order to identify the public-private divide in the relevant legislation, a point of 

reference for analysis is required. The concepts of public and private law can be built on various 

points of reference. First, the legal status of a given actor and the activities they carry out can 

serve as a point of reference, known as the formal institutional approach. Moreover, the form 

of action and whether it amounts to a typical instrument originating in the private sphere (e.g. 

contracts) or in the public realm (e.g. legislation) can provide a categorization of the legislation. 

Lastly, the realm of public and private law can be separated by reference to the purpose of the 
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legal relationship (Semmelmann, 2012: 187). Provisions relevant to the analysis will be 

assessed based on the above points of reference to evaluate their public-private definition. The 

main point of this analysis is to emphasise the overall issue of invoking public interest policy 

in a legal environment that is created with the purpose of achieving economic market 

integration. 

 

2.1.1. Sources of law in the EU  

European legal methodology differs from traditional methodology in certain ways and can 

consequently be regarded as an individual discipline of interpretation. There is some 

disagreement in the role of European methodology, as well as the role that economic theory 

should play in the normative sense. This is generally due to the extent that the law of the 

European Union focuses on the establishment of a single market, whereas economic 

considerations have greater significance. It is thus quite controversial in the traditional legal 

sense the extent that economics contribute to the application of judicial development 

(Riesenhuber, 2017: 4). Thus, there is need for a differentiation in legal methodology when 

studying the European Union legislations, as they are to be interpreted differently than national 

law. 

 

The supranational nature of the European Union causes confusion in the traditional legal 

theories and opens entirely new issues. As law-making traditionally has been considered to be 

in the domain of the sovereign nation state, the concept of a multi-layered legal system as 

applied to Union law results in a perceived loss of viability. The legislative acts that are listed 

in articles 289 and 290 TFEU represent second and even third layer legislation derived from 

an international treaty, the supreme norm of which originally amounted to nothing else than 

the mandate to accomplish European economic integration (Köndgen, 2017: 118). 

Comparative law is thus relevant and can in particular be applied to the study of EU private 

law, which on the one hand are based on the legal systems of Member States, as EU private 

law contains references to various national legal provisions, and on the other hand, EU private 

law also has effects on the systems of private laws in the Member States. This notion suggests 

that for the development, and presumably the application of EU private law, the provisions of 

the Member States private legal systems are both acknowledged and considered from a 

collective, overarching perspective (Schwartze, 2017: 63).  
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The European legal landscape is characterised by a hierarchical nature and includes primary 

legislation, i.e. the Treaty on European Union (TEU), the Treaty on the Functioning of the 

European Union (TFEU), as well as Protocols and Annexes thereof. Additionally, the Charter 

of Fundamental Rights of the European Union (the Charter) falls under the scope of EU primary 

law. These sources have great legal value, as it always prevails over secondary and national 

law. Compared to national legislation and constitutional law, the EU primary law differs in the 

fact that it is built on international treaties concluded by the Member States (Streinz, 2017: 

153). Secondary legislation such as Directives and Regulations are a great part of the scope of 

this analysis. Moreover, the interplay between public and private law in the EU plays a 

significant part when assessing provisions, as the current practice analysed is based on private 

law and contracts. 

 

 

2.1.2. Interpretation and methodological challenges  

The interpretation of legal provisions is based on interpretation in conformity with primary 

law, as well as a comparative nature. In European private law, and especially when considering 

the parallel systems of national private law in Europe, the relevance of comparative law is 

significant. The comparative approach is used as a tool to study the differing nature of the 

multi-layered legal system of the European Union. The scope of the analysis is primarily 

European legislation; however, the range of provisions have dissimilar legal force and are not 

equally binding. Applying a comparative method is justified by the fragmented legal landscape 

that is presented in the analysis. 

 

Although contract law and private law in the European Union are not identical, European 

contract law is essentially unable to escape the methodological standards of EU law, allowing 

for the similar interpretation method when studying contract law. Thus, the rules of private law 

regarding applicability and primacy of the law, can be applied. Furthermore, the application of 

the fundamental freedoms within private relationships is increasingly common, in particular 

for contractual clauses. Primary law prohibits the limitation of the fundamental freedoms also 

in private dealings involving European associations with the degree of power that provides a 

state-like authority (Schmidt-Kessel & McNamee, 2017: 412). Levels of interpretation 

provides for some simplicity considering the common overall purpose of the EU acquis 

Communautaire. However, Directives that deal with aspects of contract law have failed to 
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develop any type of horizontal direct effect, creating methodological issues that often arise 

from the Directive-compliant interpretations of national law (ibid). Direct effects may be 

created where the directives also act in purely indirect ways on contractual legal relationships. 

In these cases, national standards are rejected due to conflicting obligations of implementation, 

while positive obligations to apply EU secondary law are restricted to Regulations (ibid: 413).   

 

The interpretation rules outlined in the Vienna Convention on the Law of Treaties arts. 31 and 

32 on interpretation of treaties can be applied to interpreting EU primary law (TEU and TFEU). 

The CJEU summarized its interpretative approach in Merck v Haupzollant Hamburg-Jonas as 

“… in interpreting a provision of [Union] law it is necessary to consider not only its working, 

but also the context in which it occurs and the objects of the rules of which it is part.“ (Beck, 

2016: 493). The CJEU reflected, in general terms, the text of Article 31 of the Vienna 

Convention on the Law of Treaties (VCLT). Article 31 VCLT states that any treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in the light of its object and purpose (VCLT art. 31.1.). The 

context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, 

including its preamble and annexes (VCLT art. 31.2.). The VCLT’s supplementary principle 

(Article 32) states that the “preparatory work of the treaty and the circumstances of its 

conclusion” are only secondary sources of interpretation, to confirm meaning established under 

the first principle or in case the meaning of the treaty remains unclear or leads to an absurd 

result (Beck, 2016: 490). The VCLT rules apply to all treaties, regardless of subject matter, 

objectives or number of parties to the treaty. According to Article 31, the text must be the 

starting point of judicial interpretation and that the words must be given their ordinary meaning. 

However, the rules outlined in the Convention are not without ambiguity, thus there remains a 

certain degree of discretion. Particularly, Article 31 stating that the treaty must be interpreted 

in ‘accordance with its ordinary meaning’ of its terms, thus, also referring to the context and 

purposes of the words in question, without expressing any prevailing criteria in cases where 

the application of the rules may lead to different conclusions (ibid), thus confirming the 

difficulties in interpreting provisions that may apply to a variety of practices. However, the 

interpretation rules set out in Article 31 and 32 VCLT are to be kept in mind when analyzing 

the Treaty rules included in the study. 
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2.1.3. The emergence and divide of EU public and private law 

The broad mixture of legal documents relating to B2G data sharing concerns both public and 

private law in the traditional sense, however, the distinction in EU law appear as more complex 

compared to national laws. Private law is traditionally conceived as the part of law which 

secures a sphere of positive freedom for private parties and is concerned with corrective justice 

between the parties, while public law is commonly associated with regulation of a mandatory 

nature adopted in the pursuit of the public interest and distributive justice (Cherednychenko, 

2019: 1). 

 

These definitions primarily apply when studying national law, whereas the nature of EU law is 

not as easily divisible. It is argued that even though EU law uses the public and private terms, 

they are neither and both. The distinction between public and private law has never been a 

characterising feature of the EU, and in the absence of such a divide, public and private spheres 

interact differently. The effort to create a balance between the market and the public interest 

reflects the struggle of drawing a line between public and private influence. Moreover, EU law 

has increasingly involved private parties on both sides of the legal relationship, thus 

encouraging the refinement of a distinction between the horizontal direct effect and the 

personal scope of EU law (Semmelmann, 2012: 183), emphasising the fact that judicial 

measures solely aiming at social policies is problematic at EU-level.  

 

EU private law can in the broad sense be understood as the body of EU secondary law as 

interpreted by the Court of Justice, affecting the relationships between private parties, 

regardless of the nature of law – public or private – in which has been transposed into the 

national legal order of a particular Member State. Many areas of EU private law have been 

harmonized in pursuit of the single market project. Examples are, inter alia, consumer law, 

unfair trading law and financial services law. What is known as EU private law today has been 

developed in three phases. In the first phase, the European Economic Community had limited 

possibilities to harmonise private law, but still managed to adopt some measures in this area, 

e.g. the Product Liability Directive. The second phase was more intense and accelerated after 

the adoption of the Single European Act 1986, which recognized the need for a high-level 

consumer protection and introduced majority voting in the Council of Ministers. This phase 

introduced minimum standards of consumer protection through EU secondary law, as well as 

it left Member States with substantial room for manoeuvre with respect to standard-setting and 
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enforcement. The third harmonization phase is characterized by a greater intrusion by the EU 

into the national legal orders and prompted by the Lisbon Strategy launched by the Council in 

2000 to make the Union the most competitive knowledge economy in the world. This included 

a move from minimum to full harmonization, the rise of regulation of specific markets (such 

as energy, telecommunications and financial services), and the increasing role of administrative 

agencies in the enforcement of EU private law, both at EU and national level (Cherednychenko, 

2019: 2-3).  

 

Public law governs the relationships between public authorities and citizens, as well as between 

the public authorities themselves. When the modern regulatory state increasingly entrusts 

public tasks to a great variety of semi-independent public and private actors, public authority 

no longer lies exclusively in the hands of state bodies, instead, it is distributed across a range 

of public and private organizations, portraying a shift from centralized government to network 

governance in national administrative law (ibid: 4). This again causes an interpretation issue 

when analysing a variety of legal frameworks in a practice that is also highly regulated by the 

market. The unique position of public authorities vis-à-vis citizens and other public authorities 

in terms of their legitimacy is the primary focus of public law, especially in constitutional and 

administrative law. Protecting the general interest of society as a whole, rather than private 

interests, is what is expected of public authorities (ibid). Yet, the ambiguous nature of data 

legislation in the EU so far proves that there are interests beyond the public good that often are 

prioritised, as well as the public bodies loses a great deal of bargaining power in the current 

system, allowing mainly large multinational companies to control the data economy. This also 

reflect the fundamental differences between the EU as a supranational institution and the 

national state.  

 

 

2.2. Applying social science research to legal methodology 

Using an interdisciplinary research approach where legal analyses are combined with social 

science research is argued to contribute to a more comprehensive and valid analysis of a topic 

than positivist legal research alone. Inspiration from social sciences in legal research may 

explain how the legal system works in reality, capturing what is called the ‘law’s truth’ or the 

‘essence of law’, such as the inner motives and meanings of legal phenomena (Argyrou, 2017: 

96). Techniques that stem from the social sciences may serve as contributions to the legal 
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arguments presented by legal scholars, subject to validity standards from both disciplines 

(ibid). Legal research can generally be perceived to encompass doctrinal research and methods 

as well as non-doctrinal research. Non-doctrinal research is concerned with a complementary 

problem, policy and a law reform-based approach (ibid: 97). Drawing upon social science 

provides a method of identifying new issues and also a method for testing their importance. 

Combining legal research with document analyses can therefore in this case contribute to 

identifying issues that fall outside the scope of the legal provisions studied, such as economic 

incentives and legitimacy problems. 

 

2.2.1. Document analysis 

Document analyses are used to provide empirical evidence on stakeholder assessments to both 

B2B and B2G data sharing, with the purpose to assess the legitimacy of the governance tools 

applied by the EU. The rationale for document analysis is based on its role in methodological 

triangulation, i.e. the usage of several methods to address the same topic, as well as its 

usefulness as a stand-alone method for specialised forms of qualitative research. In this paper, 

documents are the main data source, and the study has an interpretive nature. 

  

The practice of document analysis as a research tool has several advantages, as well as some 

limitations. Its efficiency and in particular cost-effectiveness are pointed out as advantages, as 

it requires data selection rather than data collection, and is therefore less costly than other 

methods, as well as it is more feasible in studies where there is little empirical evidence 

(Bowen, 2009: 31). Additionally, document analysis provides some stability to a study, as it is 

non-reactive and suitable for repeated reviews. They also provide precision and a broad 

coverage, as they include exact names, references and details of events, and because they cover 

a long-time span, many events and many settings (ibid). 

 

Limitations in document analyses include insufficient detail, i.e. they are produced for some 

purpose independent from the research agenda. They can therefore prove as insufficient to 

answer a particular research question. Due to their low retrievability and biased selectivity, i.e. 

in organizational contexts, documents are likely to align with corporate policies and procedures 

with the agenda of the organization’s principles (ibid: 32). For the purpose of this paper, the 

insufficient detail aspect is the most relevant limitation, as the documents do not directly 

answer the question of the legitimacy of the EU in their B2G governance. However, when 
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combined with legal clauses and a range of reports conducted over time, they do provide more 

comparative insight that contribute to answering the question. Furthermore, the lack of 

practical evidence on the topic thus far makes it difficult to provide an ex ante conclusion to 

the research question, it merely provides an interpretive analysis that may provide guidance 

towards further research. 

 

Documents providing data to this paper include the EC report ‘Stakeholders Workshop on data 

access and data sharing: the real impact on SMEs and start-ups’ business models’, that 

evaluates the impacts of the current B2B landscape. The characteristics and issues in the B2B 

market has various impacts on B2G practices, and this report is therefore considered a useful 

part of the analysis. The study is carried out by Deloitte on behalf of the European Commission 

on the emerging barriers to the data economy highlight certain contradictions. In the 

consultations, there were 380 respondents to a questionnaire, and 113 position papers (28 as 

stand-alone contributions). Respondents were primarily business and trade organizations, 

containing a significant number of SMEs. The scope of the consultation included free flow of 

data (the geographical restrictions linked to data location and storage), access to data, liability 

and portability of data (the ability to move data between different applications. computing 

environments and cloud services).  The 2017 draft report by DG Connect from the ‘workshop 

on access to privately held data for public bodies’ was one of the early explorations of the B2G 

market and provides evidence on the characteristics of the current issues faced by both private 

and public sector entities. Lastly, the ‘SME panel consultation on B2B data sharing principles 

and guidance’ is essentially an update on the former B2B report, however, it provides more 

comprehensive insight to SME issues in particular. It also provides some evidence for 

comparison to the 2017 stakeholder workshop.  

  

 

2.2.2. Using stakeholder theory to assess the political legitimacy of EU market regulation  

The B2G data sharing discussion in Europe has an overall political purpose, which calls for an 

assessment of the policy and governance aspects of the topic as well in order to discuss the 

legal implications. In order to properly assess the actors involved, their interests and impacts, 

the stakeholder approach is a useful tool, equally for measuring the legitimacy of B2G practices 

from the EU perspective and for justifying public sector access. The term stakeholder denotes 

people, groups or networks that have a vested interest or are affected by or can influence actors 
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(Coghlan & Brydon-Miller, 2014: 2). These stakeholders may be inter alia politicians, civil 

society organizations or groups, corporations, media, or donors. Stakeholder analyses are 

frequently applied by researchers whose interest is in conducting a comprehensive analysis 

which produces new knowledge about policy-making processes. 

Given the democratic nature of the European Union as an institution and the different interests 

that are involved in the range of policy making processes, stakeholder theory helps provide an 

analytical framework that identifies various stakeholder groups and addresses potential issues 

and impacts that they have on certain issues. Stakeholder theory is commonly known to be used 

as a tool within organizational theory, but it is arguable that it also has high relevance within 

governance and political analyses. One reason for this is the semi-democratic nature of the 

European Union. Many describe the EU as an indirect democracy, where different organs 

within the institution are elected in different ways. The European Commission is for example 

not democratically elected, which also means that they have a role as initiators in the policy 

making processes, but not as a final voice. However, in comparison to a national government, 

there is a degree of autonomy, but not the same extent of democratic control. Therefore, 

stakeholder theory provides for a better overview of affected parties, as well as it helps 

policymakers make better informed decisions.  

A second reason for applying stakeholder theory in this analysis is the novelty of the topic and 

thereof, the ethical issues that may occur. Due to the lack of evidence and experience within 

the topic it is insufficient to merely study the theoretical and conceptual aspects of the matter. 

Although many companies and industries are not yet data intensive, their needs and practices 

provide for greater insight to the needs and justifications for regulatory intervention. When 

developing policies that affect a large number of sectors as well as consumers, it is essential to 

study the potential impacts as well as the political interests involved.  

The basic idea in stakeholder theory is that firms have relationships with several constituent 

groups, and it can engender and maintain the support of these by considering and balancing 

their relevant interests. The purpose of stakeholder theory is to allow managers to understand 

and manage stakeholders in a more strategic manner (Aaltonen, 2011: 166). A political 

stakeholder theory has been suggested by merging the political economy, stakeholder theory, 

and legitimacy literature. Political stakeholder theory shows how state policies influence 

stakeholder legitimacy, and in turn, affect industries ethical challenges. The suggestion seeks 
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to fill an important theoretical gap by theorizing the state as a unique stakeholder that bears 

power that is unattainable by other stakeholders (Olsen, 2016: 71).  

  

Political stakeholder theory helps explain why stakeholders emerge in some cases and not 

others by illustrating how state policies affect the universe of potential stakeholders with which 

a firm may engage. Democracies have many tools at their disposal, such as regulation, 

allocation of resources, taxation, monitoring, enforcement and, when combined, the creation 

of new industries (ibid: 72). However, political stakeholder theory does not indicate that the 

state will always use its power or that other actors do not have influence on the state. Political 

stakeholder theory also pays attention to the shortcomings firms face and, thus, how the state, 

by default or by design, can incentivize (un)ethical behaviour. It facilitates our ability to assess 

the achievements or limitations of an industry on its own terms by incorporating how the state 

influences the stakeholder universe. The implementation of stakeholder principles depends 

upon government as it is the only entity that can speak for society as a whole and can thus 

change the way corporations are governed and managed (Buchholz & Rosenthal, 2004: 149). 

Thus, legitimacy is more thoroughly understood by analysing the state. Political stakeholder 

theory embraces the tension between states and markets and employs the concept of agonism 

to make sense of the iterative process (ibid). 

 

For the purpose of this analysis, political stakeholder theory and the notion of state legitimacy 

in the stakeholder context provides for a conceptualization of the state as a stakeholder in the 

data sharing landscape whereas there is no formal regulatory or legal framework thus far. Being 

the foundation of the EU law-making, Member States play a crucial role as stakeholders in 

B2G data sharing practice, however, they are accompanied by a range of other interested 

parties. Moreover, the organization's own risks, interests and incentives may vary. Stakeholder 

theory, and political stakeholder theory can, in this context, provide for a better understanding 

of the complex political landscape in which data sharing takes place.  
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3. Literature review  

 

Although B2G data sharing is a novel topic and there is little empirical evidence on the current 

EU practice, it is briefly discussed in recent publications. Richter (2020) provides a broad 

discussion on the law and policy of B2G data sharing, which has offered a theoretical 

background for this paper. Richter discusses the general barriers in the legal and political sense, 

as well as providing various principles to justify the concept of state access. Otero (2019) turns 

specifically to the sharing principles provided by the EU Commission, discussing their 

feasibility and attempts to answer whether the framework provided ensures a successful B2G 

practice. These articles have been the main inspirations for this paper, as they provide a strong 

theoretical and conceptual framework for further research. This paper differs in the sense that 

it provides a more detailed legal analysis of relevant provisions, as well as including the 

stakeholder approach for an interdisciplinary assessment that studies B2G from various 

perspectives.  

 

Chapters from Open Data Exposed (van Loenen et al., 2018) include ‘Governance of Open 

Data Initiatives’ by Vancauwenberghe and Crompvoets and ‘Understanding Open Data 

Regulation: An Analysis of the Licensing Landscape’ by Giannopoulou, discussing the range 

of laws relating to intellectual property in general. Vancauwenberghe and Crompvoets address 

the general governance aspects of open data, and Giannopoulou stresses the vagueness of the 

current framework. The chapters discuss the general concept of open data rather than B2G 

specifically, however, they provide the necessary conceptual frameworks for further addressing 

of both B2B and B2G initiatives.  

 

Although the topic of B2G data sharing is rather new, some research and theorizing has already 

been done. Further, the more comprehensive topic of open data in light of law, governance and 

legitimacy are vastly applicable as conceptual backgrounds for the addressing of B2G topics. 

The increasing significance of data governance in general provides for the emergence of 

various novel research areas. Especially in areas such as B2G that encompass great amounts of 

gaps and legal ambiguity, there is a need for greater knowledge and empirical evidence. Broad 

theoretical contributions as well as more specific research thus provides for a greater 

knowledge span, not only in the B2G area, but also on the data economy and the governance 

of the digital single market. 
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4. Analysing the regulatory basis for B2G data sharing 

4.1. Legal developments towards a common European data space 

The EU legislative framework for data has been under development since the expert group 

assessment for public sector information (PSI) was set up by the Commission in 2002. The 

Directive 2003/98/EC on the re-use of public sector information was put into force in 2003, 

“establishing a minimum set of rules governing the re-use and practical means of facilitating 

re-use of existing documents held by public sector bodies of the Member States” (European 

Commission, 2020). Since then, there has been a continuous emergence of initiatives aiming 

towards a common European data space. 

The Commission published a decision on the re-use of Commission documents in December 

2011. The objectives of the decision are linked to Europe 2020 and aims to transform the 

European social market economy for the 21st century. “Smart growth” is a central theme, 

which aims at enabling an economy based on knowledge and innovation. In this regard, the EU 

Commission emphasises that public sector information is a vital source for growth of 

innovative online services through value-added products and services. Therefore, the Digital 

Agenda for Europe singled out the re-use of public sector information as one of the key areas 

for action (ibid). This policy thus enabled the notion of Government-to-Business (G2B) data 

sharing as an implicit factor in the future PSI Directive. 

Following the 2011 Decision, the EU Open Data Portal was set up in 2012. On this portal, all 

EU institutions and agencies was invited to make their data publicly available whenever 

possible, meaning that data can be re-used free of charge and without any copyright restrictions. 

Later in 2012, the Commission published a recommendation, suggesting that Member States 

“define clear policies for the dissemination of and open access to scientific publications 

resulting from publicly funded research”. The policies aimed to provide for “concrete 

objectives and indicators to measure progress, implementation plans, including the allocation 

of responsibilities, and associated financial planning” (ibid). 

The Commission presented the Public Sector Information (PSI) Directive in 2013 as part of a 

package of measures aiming to facilitate the creation of a common European data space. 

Furthermore, the establishment of a public-private partnership (PPP) on data was initiated as 

an addition to the data value chain. The EU then teamed up with European industry, both SMEs 

and large players, as well as researchers and academia in a public-private partnership (PPP). 
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This was completed through a contractual agreement on October 13th, 2014. The EU 

Commission followingly outlined four major instruments that would contribute to reaching the 

objectives of the PPP. First, large scale players in industrial sectors are most likely to benefit 

from Big Data, thus emphasising their importance as contributors. Second, “innovation 

spaces”, i.e. data integration and experimentation actions were made available so that 

technology providers and end-users were gathered to identify services, skills, business models 

and cross-border/sector ecosystems in which novel technology and applications are to be built. 

Third, technical projects have the purpose to advance key enabling technologies and fill 

knowledge and methodology gaps. Lastly, creating a strong and active community of key-

actors is done through networking, policy support and community building (ibid). These 

measures are promising in increasing the sufficiency of B2G collaborations, although they do 

not point out legal intervention at this stage. The sufficiency of such partnerships should thus 

be considered as individual measures prior to potential legal actions. 

The Communication Towards a thriving data-driven economy and its accompanying Staff 

Working Document was adopted in 2014, as a response to the European Council’s conclusions 

of 2013, focusing on inter alia the digital economy. The commission has funded the European 

Data Portal through the Connecting Europe Facility since 2015. The Portal is a pan-European 

repository of public sector information for re-use, as well as it offers a training centre on how 

to re-use open data (ibid). In 2016, the EU recognised connectivity as an essential enabler of 

the data economy through the Communication ‘Connectivity for a European gigabit society’. 

Furthermore, data technologies standards were considered as one of the five priority areas 

under the Communication “Digitising European industry”. 

Based on the conclusions of the 2014 Communication on the data-driven economy, the 

Commission adopted the Communication “Building a European data economy” with the 

accompanying Staff Working Document in 2017. All processing of data has then been done in 

respect of the data protection rules in GDPR and the ePrivacy legislation, providing a solid 

framework for digital trust. This was followed by the 2018 Communication “Towards a 

common European data space” with the accompanying staff working document, proposing a 

package of measures as a key step towards the creation of a common data space in the EU. 

The Directive on open data and the re-use of public sector information replaced the rules 

introduced by the PSI Directive, as well as addressing the remaining and emerging barriers to 

a wide re-use of publicly funded information across the Union and brings the legislative 
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framework up to date with the advances in digital technologies. The aim was that minimum 

harmonization of national rules and practices on the re-use of publicly funded information 

would contribute to the smooth functioning of the single market and the proper development 

of the information society in the Union. Lastly, the 2020 Data Strategy was published as the 

new digital strategy of the Commission. The analytical report on B2G data sharing was 

published as a part of the data strategy, containing a set of policy, legal and funding 

recommendations that will contribute to making B2G data sharing in the public interest a 

scalable, responsible and sustainable practice in the EU (ibid). The legislative and non-

legislative measures led by the EU has thus far facilitated a growing data economy. Empirical 

evidence over time of the functioning of the initiatives is necessary to measure the de facto 

sufficiency of the data economy in terms of B2G access. 

 

4.2. Legal provisions regulating data sharing on the EU level 

4.2.1. General Data Protection Regulation (GDPR) 

When focusing on non-personal data, i.e. data that cannot be traced back to an individual, the 

GDPR is relatively out of scope. Nevertheless, the GDPR still has an influence on data sharing 

practices in the EU, due to the breath of the personal data concept and due to the prevalence of 

mixed data sets comprising both personal and non-personal data. The GDPR broadly defines 

the concept of personal data as “any information relating to an identified or identifiable natural 

person (data subject); an identifiable natural person is one who can be identified, directly or 

indirectly, in particular by reference to an identifier such as a name, an identification number, 

location data, an online identifier or to one or more factors specific to the physical, 

physiological, genetic, mental, economic, cultural or social identity of that natural person” 

(Article 4 (1)). Data processing is defined as broadly, and includes “any operation or set of 

operations which is performed on personal data or on sets of personal data, whether or not by 

automated means, such as collection, recording, organization, structuring, storage, adaption or 

alteration, alignment or combination, restriction, erasure or destruction” (Article 4 (2)). 

Therefore, data sharing would constitute a data processing activity as defined under the GDPR 

– provided that the data being shared constitutes personal data as stated in Article 4 (1). 

Therefore, data sharing can in certain cases fall within the scope of the GDPR. 
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The GDPR, compared to its preceding framework, the Data Protection Directive 95/46/EC 

introduces the accountability principle as one of the central innovations. The accountability 

principle stresses that the data controller, i.e. the person defining the means and purposes of 

each act of personal data processing – must be able to demonstrate their compliance with the 

other principles of the GDPR (Support Centre for Data Sharing (SCDS), 2018: 13). The 

accountability principle provides a different way of looking at data protection compliance: 

while innovative data processing activities remain possible, it is the duty of a data controller to 

continuously assess and be able to justify the compliance of their activities with the law. This 

concept also partly addresses the question of liability in relation to B2G data sharing. The 

development from a Data Protection Directive to a Data Protection Regulation also enhances 

the legal force of data privacy law in the EU, emphasising the significance of sufficient 

consumer protection in the Digital Single Market. 

 

4.2.2. The Regulation on the free flow of non-personal data in the EU 

The Regulation (EU) 2018/1807 on a framework for the free flow of non-personal data in the 

European Union aims to remove some barriers to the free flow of non-personal data in the 

single market. Furthermore, it aims to ensure that every organization can store or otherwise 

process data anywhere in the EU, while ensuring that national supervisors retain appropriate 

regulatory controls. Previously, the free flow of data has been hindered by the so-called “data 

localization requirements”, i.e. restrictions on the flow of data from one country to another. 

The Regulation acts as an enabler for the harmonisation and growth of the data economy and 

is thus applicable as a judicial element in most data practices. 

The Regulation emphasises the rapid digitalisation of the economy and the swift development 

of technologies such as Artificial Intelligence, Internet of Things products and services and 5G. 

These are raising new legal issues and questions of access and reuse of data, liability, ethics 

and solidarity. Further, liability is addressed in Article 1 and is to be considered particularly in 

the implementation of self-regulatory codes and other best practices, taking into account the 

recommendations, decisions and actions taken without human interaction along the entire value 

chain of data processing (i.e. any set of operations which is performed on data or datasets in 

electronic format). There is thus a degree of autonomy relating to liability and the 

responsibilities of data holders and processors. 
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Cloud service providers are predominantly affected by data localization requirements, as 

restrictions undermine the cloud business model by preventing them from accessing markets 

where they do not have their own data centre. Furthermore, restrictions prevent end-users from 

using cloud services provided from another EU Member State than their Member State of 

residence. The Free Flow Regulation acknowledges that our economy relies more and more on 

data and recognizes electronic data as the centre of innovative systems and societies. Together 

with the GDPR, it creates a common European space for data by both allowing the free 

movement of data within the EU, as well as protecting the privacy of consumers, enabling a 

compliant data sharing practice (SCDS, 2018: 25).  

The Regulation is especially relevant due to its provisions on data porting. Article 6 of the 

Regulation requires the Commission to “encourage and facilitate the development of self-

regulatory codes of conduct at Union level (‘codes of conduct’), in order to contribute to a 

competitive data economy, based on the principles of transparency and interoperability and 

taking due account of open standards, covering, inter alia, best practices for facilitating the 

switching of service providers and the porting of data in a structured, commonly used and 

machine-readable format including open standard formats where required or requested by the 

service provider receiving the data”. Thus, the data porting principle encourages stakeholders 

to voluntarily provide services that facilitate the movement of data from one service provider 

to another, or to simply port data back to its own IT systems (SCDS, 2018: 26).  

Moreover, the Regulation ensures availability of data for regulatory control, whereas public 

authorities retain access to data, even when it is located in another Member State, or of it is 

stored or processed in the cloud. “Access to data by competent authorities may not be refused 

on the basis that the data are processed in another Member State” (Article 5 (1)). Article 5 thus 

removed localisation barriers for public authorities, however, it does not enable public 

authorities to access privately held data. Article 7 regulate cooperation between authorities 

whereas authorities in one Member State shall provide assistance if authorities in another 

Member State wishes to obtain data. Thus, the data localisation removal can be interpreted in 

the sense of public authorities as an internal governmental practice. 
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4.2.3. Competition law (TFEU)  

The relevant section of the TFEU (Article 101, 102 and 106) aim to ensure that fair competition 

is not distorted in the single market, and that the open market economy is protected. It fosters 

economic performance and offers consumers a wider selection of better-quality goods and 

services at more competitive prices and conditions. Competition law becomes relevant to data 

access in various ways. First, the current data economy is characterised by somewhat 

monopolistic markets, which should be subject to competition law measures to a higher extent. 

Second, in situations where B2G access for public sector bodies are subject to contracts, it falls 

within the scope of public procurement rules, thus ascending from competition law objectives 

outlined in the TFEU. Moreover, the legal force of the competition rules outlined in the TFEU, 

most sharing practices are obliged to comply to the rules as primary law, i.e. hard law.  

Article 101 can apply in cases where data sharing in a specific instance is governed by 

agreements, decisions, or concerned practices that violate the requirements of the TFEU by 

having as their object or effect the prevention, restriction or distortion of competition within 

the single market. Regarding the public interest aspect, competition law is traditionally not 

inclined to fall short to public interest matters because they are the only set of rules in the EU 

Treaties that directly address private power in horizontal situations (Semmelmann, 2012: 202).  

In the B2B context, market dominant companies and monopolistic prices are problematic, as 

data is, to a certain extent, protected as intellectual property. Thus, the ‘unfair’ practices in the 

data economy does not necessarily fall within the scope of competition law under the same 

conditions as the practices outlined in Article 101 and 102. The issue becomes more welfare 

related, as the public undertakings are not necessarily able or willing to pay unfair amounts for 

data. The issues identified in the B2B context whereas larger companies are not willing to share 

data with start-ups and SMEs, directly impacts B2G in the sense that public undertakings would 

operate in the same market. Large, data-intensive companies often lack incentives to share data 

with the public sector, not only because of transaction costs and competitiveness, but also due 

to a general concern that the data accessed by the public may cause new regulations that are 

less beneficial to them. 

However, competition law does address data sharing practices to some extent. Relating to 

Article 102, there are three factors of importance: firstly, the potential application to data 

sharing practices. Article 102 does not point to data sharing specifically, but it is drafted to 
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generally prevent companies that have a dominant market position from abusing that position 

to the disadvantage of consumers, i.e. if an entity is denied access to an untapped market that 

may benefit consumers, or where there is a potential consumer demand, Article 102 can provide 

a basis for ruling the denial of access as unlawful (SCDS, 2018: 18). The question is whether 

the same can be said about public sector entities accessing data for public welfare gains, which 

may be subject to assessment on whether the public benefits are significant and demanded to 

the right extent. However, the application of competition rules in the context of public sector 

access is not as forthright, as public sector undertakings are not necessarily de jure actors of 

the single market. 

Competition law appears to be viable as a legal instrument to make companies in dominant 

positions share information with others, if they abuse their position to deny other companies’ 

entrance to the single market, even when there are no equivalent products or services in the 

relevant market yet (SCDS, 2018: 18). The second factor of Article 102’s salience to data 

sharing is the importance accorded to competition law in the digital era, particularly the 

backdrop of platforms, digital ecosystems, and the data economy, where a small number of 

incumbent market players can capture large segments of a market, making it significantly more 

difficult for new entrants to compete or innovate. The 2019 “Competition policy for the digital 

era” report by the Commission (DR Competition) stresses inter alia the importance of assessing 

strategies employed by dominant platforms aimed at reducing the competitive pressure they 

face, recommending that such strategies should be forbidden in the absence of clearly 

documented consumer welfare gains.  

The third factor is the enlarged focus on data sharing from competition authorities (ibid). 

Assessing competition rules as within the scope of primary EU law, hence with the overall 

objective of achieving market integration, it is arguable that competition rules should be 

interpreted in favour of increased data sharing. This reasoning is based on the notion that data 

is perceived as a new ‘asset class’ in the digital economy and should as such be sufficiently 

addressed by European primary law.  

Article 106 TFEU is relevant in cases where ‘public undertakings and undertakings to which 

Member States grant special or exclusive rights, Member States shall neither enact nor maintain 

in force any measure contrary to the rules contained in the Treaties’ (Art. 106 (1)), implying 

that the public undertakings operating in the single market are also subject to the competition 

rules outlined in the Treaties. However, Article 106 (2) adds an exemption to ‘undertakings 
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entrusted with the operation of service of general economic interest or having the character of 

a revenue-producing monopoly’ stating that they must comply with the Treaties ‘in so far as 

the application of such rules does not obstruct the performance, in law or in fact, of the 

particular tasks assigned to them’ (Art. 106 (2)), thus leaving the interpretation to 

measurements regarding what constitutes ‘services of general economic interest or revenue-

producing monopoly’. It is the role of public undertakings and general economic interest that 

may be subject to questions on data sharing practices and its potential interplay with EU 

competition law.  

Although it is not necessarily a new approach for a competition authority to take decisive 

factors, such as data, into account when assessing the exploitation of a dominant position of a 

company, it is prominent that the way data is being collected is of such utmost importance in 

the context of a competition issue and that compliance with data protection legislation is 

considered in the assessment.  

  

4.2.4. The database directive (Directive 96/9/EC on the legal protection of databases) 

Directive 96/9 EC on the legal protection of databases establishes a legal framework for two 

types of intellectual property rights relating to databases. First, it clarifies that databases can 

qualify for copyright protection if they satisfy the creativity criterion that applies to any other 

copyright protected work. Second, it created a new type of intellectual property right, the so 

called sui generis right, which applies to any database “which shows that there has been 

qualitatively and/or quantitatively a substantial investment in either the obtaining, verification 

or presentation of the contents to prevent extraction and/or re-utilization of the whole or of a 

substantial part, evaluated qualitatively and/or quantitatively, of the contents of that database” 

(Article 7.1). In other words, following its implementation into national law, databases in the 

EU can be subject to copyright protection by virtue of the creativity criterion, and/or to sui 

generis protection by virtue of the investment involved (SCDS, 2018: 22).  

Adding an extra layer of protection to databases gives the database maker the exclusive right 

to “prevent extradition and/or reutilization of the whole or of a substantial part, evaluated 

qualitatively and/or quantitatively, of the contents of that database”. The Directive aims to 

create a balance whereas the level of investment in the database sector and the world’s largest 

database-producing third countries are not aligned. Such differences in the legal protection of 
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databases offered by Member State legislation might have negative effects on the functioning 

of the single market with regards to databases. Thus, drawing on the rights of reproduction and 

communication to the public in copyright law, infringement is not limited to the creation of a 

competing database. All similar acts that result in extraction or reuse of a “substantial part of 

the database” are considered to be infringing (Giannopoulou, 2018: 106). The network of rights 

protecting data and databases include copyrights and the sui generis database right. Concerning 

copyrights, even if users benefit from the exceptions limiting the scope of the owner’s exclusive 

rights, the variety of the types of permitted acts in different legal systems and the lack of 

harmonisation on a European level makes it difficult to decode the legality of usage (ibid: 105).  

The protection of databases in the traditional copyright criterion as well as the sui generis 

protection allows companies holding data to justify the withholding of the data. From a market 

perspective, it can also enable SMEs and start-ups to protect their databases more sufficiently 

in order to increase competitiveness, however, it also makes it easier for companies that are 

dominant in the markets to maintain their position. Overall, the database directive is arguably 

sufficient in addressing the intellectual property aspects from a data holders’ perspective, 

however, it potentially acts as a disabler in terms of access.  

 

4.2.5. The eCommerce Directive  

Directive 2000/31/EC seeks to contribute to the proper functioning of the internal market by 

ensuring the free movement of information society services between the Member States 

(Article 1(1)). It regulates certain aspects of information society services (i.e. any service 

normally provided for remuneration, at a distance, by electronic means and at the individual 

request of a recipient of services; the term is broadly equivalent to an online service) within the 

European Union. It aims at promoting electronic commerce and at ensuring net neutrality, by 

removing obstacles to cross-border online services in the EU and providing legal certainty to 

business and citizens (SCDS, 2018: 28). 

In terms of data sharing, one of the recitals confirms that the legislative data protection 

framework (such as the GDPR and the Directive on privacy and electronic communications) is 

fully applicable to information society services. Hence, the eCommerce Directive does not 

impose any additional explicit obligations as regards the sharing of personal data between 
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online service providers in different Member States, nor does it contain any explicit objectives 

on this point.  

However, the directive is relevant to data sharing as a whole, due to the fact that it also contains 

rules relating to liability for three types of intermediary online services, namely “mere conduit”, 

“caching” and “hosting”, as described in Section 4 of the Directive/ Articles 12-14, “Liability 

of intermediary service providers”. These services are common tools for enabling data sharing, 

therefore, the Directive has broader relevance. The notion of liability issues is thus somewhat 

covered; however, it can appear confusing as B2G data sharing is not directly addressed in the 

Directive.  

Simply put, mere conduit is described in the Directive as “the transmission in a communication 

network of information provided by a recipient of the service, for the provision of access to a 

communication network”. Catching is described as “the transmission in a communication 

network of information provided by a recipient of the service performed for the sole purpose 

of making more efficient the information’s onward transmission to other recipients of the 

service upon their request”, and hosting is described as the “storage of information provided 

by a recipient of the service” (ibid).  

Such service providers are not liable for the use of their services provided that they do not 

curate the data passing through their services, that they have no actual knowledge of unlawful 

use of their services, and that they act expeditiously when they received notification of unlawful 

use. The reasoning is to protect intermediaries who are not actively involved in the creation, 

identification or promotion of the harmful activity.  

  

4.2.6. The Copyright DSM Directive  

Directive (EU) 2019/790 on copyrights and related rights in the Digital Single Market and 

amending Directives 96/9/EC and 2001/29/EC aims to modernise copyright law for the digital 

environment. In the context of data sharing, this means that copyright protection can be granted 

to data representing a creative expression, but not to non-creative factual data as such. The 

legal framework set out by the Copyright DSM Directive in relation to text and data mining, 

and for so-called Online Content Sharing Service Providers (“OCSSPs”) is particularly 

relevant. Text and data mining are broadly defined in the Directive as “any automated 
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analytical technique aimed at analysing text and data in digital form in order to generate 

information which includes but is not limited to patterns, trends and correlations”. This 

functional description aims to encompass a broad range of existing and future analysis 

techniques.  

The Copyright DSM Directive distinguishes between text and data mining for the purposes of 

scientific research (Article 3) and text and data mining for other purposes (Article 4). Under 

Article 4 of the Directive, Member States are obliged to implement exceptions to the copyright 

and database right for reproductions and extra dictions of lawfully accessible works and other 

subject matter for the purposes of text and data mining, on the condition that this use for text 

and data mining purposes has not been expressly reserved by the rightsholders in an appropriate 

manner, such as machine-readable means in the case of content made publicly available online. 

In other words, the Directive appears to allow rightsholders to unilaterally opt-out of this 

exception. From a data sharing/data access perspective, the principal beneficial impact is that 

this requires a conscious action (‘expressly reserved’) from the rightsholder; i.e. the default 

status is that text and data mining are permitted if the rightsholder takes no action (ibid: 31-

32). 

 

4.2.7. The Trade Secrets Directive 

Directive 2016/943 on the Protection of undisclosed know-how and business information 

(trade secrets) against their unlawful acquisition, use and disclosure sets out rules on the 

protection against unlawful conduct pertaining to the “unlawful acquisition, use and disclosure 

of trade secrets” (Article 1). Article 2 of the Directive defines a trade secret as information 

which meets all of the following requirements: 1) it is secret in the sense that it is not, as a body 

or in the precise configuration and assembly of its components, generally known among or 

readily accessible to persons within circles that normally deal with the kind of information in 

question; 2) it has commercial value because it is secret; 3) it has been subject to reasonable 

steps under the circumstances, by the person lawfully in control of the information, to keep it 

secret (ibid: 33). 

The purpose of the Trade Secret Directive is to promote the creation and sharing of information 

and knowledge, by protecting those who invest in research against dishonest acts such as spying 

and contract breaching. This allows a trade secret holder to share this type of information while 



 33 

offering him legal protection against the unlawful sharing of information. However, with or 

without this Directive, sharing will not take place if the trade secret holder is not willing to 

share the information unless there is a legal obligation to share it (ibid: 34). In other words, the 

Trade Secrets Directive provides accessible protection against certain unlawful conduct and is 

conductive to supporting the development of secure data sharing practices in order to avoid 

inappropriately broad dissemination of commercially valuable secret information (ibid: 

36). Part of the aim is this also to protect Small and medium-sized enterprises (SMEs) as they 

have greater reliance and value in their trade secrets. As stakeholders in the data economy, 

SMEs are often at disadvantage because access to data from larger is difficult to achieve, due 

to factors such as technical barriers and high transaction costs.  

  

4.2.8. The Software Directive  

The Directive 2009/24/EC on the legal protection of computer programs sets out rules to 

protect computer programs as literary works under copyright law. In practical terms, it cements 

the common understanding that computer programmes can enjoy copyright protection under 

conditions which are largely comparable to those of other types of intellectual works (SCDS, 

2018: 37). The Directive focuses on ensuring protection for computer programs; not data 

sharing. However, there is a sharing aspect encompassed in the Directive, particularly in 

relation to interoperability, which briefly addresses the technical barriers to B2G data sharing. 

The function of a computer program is to communicate and work together with other 

components of a computer system and with users. Given that a computer program’s 

interoperability allows for the sharing of data between different entities, devices or databases, 

computer programs are of key importance in a data sharing economy, as well as them being 

fundamental to the Community’s industrial advancement. Therefore, the Directive contains 

provisions which do not require the sharing of computer programs or their secure code in their 

entirety as such, but which allow decompilation of software, i.e. the automated recreation of 

the human readable source code behind a computer program - when decompilation is necessary 

to enable interoperability (ibid).  

Although it does not regulate data, it provides some clarity to technical issues in data sharing 

regarding interoperability. However, the Directive can be compared to the Database Directive 

in the sense that it provides for extended copyright protection and is thus addressing intellectual 
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property concerns, with effects that might act as obstacles to data sharing in terms of 

interoperability rather than solutions. The availability of sufficient software can arguably 

provide technically easier data sharing, and as such, the extended protection of these makes it 

less feasible.  

 

4.2.9. The Digital Content Directive  

Directive 2019/770 on certain aspects concerning contracts for the supply of digital content 

and digital services lay down common rules on certain requirements concerning contracts 

between traders and consumers for the supply of digital contents or digital services (SCDS, 

2018: 39). With regard to data sharing, the Directive does not contain any explicit objectives. 

Rather, it contains a number of obligations that are indirectly conducive to supporting data 

sharing. Specifically, Article 7 of the Directive contains a series of subjective requirements for 

conformity, requiring digital content or digital services to: 1) be of the description, quantity 

and quality, and process the functionality, compatibility, interoperability and other features, as 

required by the contract (interoperability being defined “the ability of the digital content of 

digital service to function with hardware or software different from those with which digital 

content or digital services of the same type are normally used”); 2) be fit for any particular 

purpose for which the consumer requires it and which the consumer made known to the trader 

at the latest at the time of the conclusion of the contract, and in respect of which the trader has 

given acceptance; 3) be supplied with all accessories, instructions, including on installation, 

and consumer assistance as required by the contract and; 4) be updated as stipulated by the 

contract.  

As such, interoperability - and thus the ability to move data to another system, a prerequisite 

for data sharing - is to some extent regulated, as is the right to obtain the most current version 

of data available (ibid: 40). Just as the Software Directive, it contains elements that contribute 

to the enabling of easier data sharing, as well as partly addressing the technical issues that occur 

in such practices.  
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4.2.10. Public Sector Information Directive (PSI Directive/ Open Data Directive) 

Directive 2019/1024 on open data and the re-use of public sector information is based on the 

general principle that public-sector information held by public sector bodies or public 

undertakings, and of publicly funded research data should be reusable for commercial and non-

commercial purposes, free of charge. The Directive introduces a concept that is ‘opposite’ to 

B2G sharing, and as such it merely acts as a contextual factor in this analysis. However, there 

are some aspects of the PSI Directive that provides for enabling solutions for further data 

enhancement in the public sector, which is a prerequisite for B2G data sharing.  

The Directive introduces the concept of “high value datasets”, defined as documents whose re-

use is associated with important benefits for the society and economy. They are subject to a 

separate set of rules ensuring their availability free of charge, in machine readable formats, 

provided via APIs and, where relevant, as bulk download. The sharing of such datasets is highly 

stimulated by the Directive (SCDS, 2018: 43). The available information could be used by any 

type of users, such as business, other public sector bodies or public undertakings, researchers 

and individuals.  The PSI Directive mainly covers G2B data sharing and gives a comprehensive 

framework for the availability of public sector information, however, the idea of B2G sharing 

has also been unofficially named ‘reverse PSI’. This appears misleading due to the significant 

regulatory, functional and conceptual differences between the subject matter of the PSI 

Directive and the challenges in the B2G context, as the data in question is subject to the free 

market, and thus refers to individual rights, while B2G refers to the opposite whereas the state 

claims access rights (Richter, 2020: 33). 

The Directive modernises the existing PSI framework in many ways, including most notably 

by expanding the stakeholders and the data covered, by introducing a specific focus on high 

value datasets, and by including dynamic and APIs (Application Programming Interfaces) 

within its scope. In regards to research data, Member States are required to support the 

availability of research data by adopting national policies and relevant actions aiming at making 

publicly funded research data openly available, following the principle of ‘open by default’ 

and compatible with the FAIR principle (i.e. ensuring that research data are findable, 

accessible, interoperable and re-usable).  

In all, the Directive should have a strongly beneficial impact on data sharing in the sectors 

covered (SCDS, 2018: 44). With regards to the general objects of data sharing, the PSI 
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Directive creates a foundation for cooperation between the public and private sector which may 

create incentives for private sector entities to share data with the public. Furthermore, it lays 

out practical and technical solutions to sharing that enhances the data economy in general, also 

enabling private companies to maximise the usage of their own data, which is aimed to be 

beneficial for consumers as well as the single market. 

 

4.2.11. The Public Procurement Directive  

Directive 2014/24/EU on public procurement plays a key role in the Europe 2020 strategy for 

“smart, sustainable and inclusive growth” as a market-based tool to be used to achieve these 

goals while ensuring the most efficient use of public funds. The Directive replaces Directive 

2004/18/EC and is revised and modernised with the aim to increase the efficiency of public 

spending, facilitating the participation of SMEs in public procurement and to enable producers 

to make better use of public procurement in support of common societal goals. In this regard, 

the idea of B2G data sharing for public welfare gains fits well within the scope of EU 

procurement law. The Directive stresses the need to define and clarify basic notions and 

concepts to ensure legal certainty, as well as providing a better definition of procurement itself. 

The World Trade Organization (WTO) Agreement on Government Procurement (GPA) aims 

to establish a multilateral framework of balanced rights and obligations relating to public 

contracts with a with a view to achieving the liberalisation and expansion of world trade. The 

Council Decision 94/800/EC approved the agreement, and EU public procurement is thus also 

in compliance with the GPA. The GPA is not within the scope of this analysis, although its 

relevance is worth mentioning.  

Moreover, Article 31 regulates innovation partnerships, whereas contracting authorities 

identify needs for innovative products, services or works that cannot be met by purchasing 

products, services or works already available on the market. The Article aims at developing 

innovative products, services and works, which can include services arising from the obtaining 

of data from a private entity. The procurement rules cover the application of public-private 

partnerships, which is currently widely used by public authorities to access data from private 

entities. These are discussed further in the next section. 
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4.2.12. The Concessions Contract Directive  

Directive 2014/23/EU on the award of concession contracts is part of the procurement 

regulation in the EU and addresses the absence of clear rules at Union level governing the 

award of concession contracts. Due to the previous lack of clarity, companies, especially SMEs 

are deprived of their rights within the single market and can miss out of business opportunities. 

Concessions involving private partners are a particular form of PPPs, and although some PPPs 

are in the form of public contracts, circa 60% of PPP contracts qualify as concessions (EC). 

The directive introduces thresholds and methods for calculating the estimated value of 

concessions (Article 8). The main difference between public contracts and concessions is that 

in the case of public contracts, private companies are awarded with a fixed payment for 

competing the required work or service, whereas concessions are contractual arrangements 

between public authorities and private companies where the latter receives substantial 

remuneration through being permitted to exploit the work or service (EC, 2011: 1). In regard 

to data, this can thus be interpreted as the information arising from data processing by various 

actors, which can result in e.g. higher market value for the company.  

The public entity is not limited to the usage of the prescribed procedures of public contracts: 

open, restricted, competitive procedure with negotiation, competitive dialogue and innovation 

partnership. Concession contracts are used by public authorities to deliver services or construct 

infrastructure (EC). The Directive creates a stable legal framework for public authorities and 

companies to ensure non-discrimination and fair access to markets and EU-wide competition 

for high-value concessions. Thus, it facilitates new investments, promotes a faster return to 

sustainable economic growth and contributes to innovation and the long-term development of 

infrastructure and services (ibid).  

 

4.3. The role and function of public-private partnerships in B2G data sharing 

Public-private partnerships (PPPs) are developed partly due to financial shortages in the public 

sector, and have demonstrated the ability to harness additional financial, resources and 

operating efficiencies inherent in the private sector. PPPs are often used in infrastructure 

projects, e.g. in sectors such as transport, public health, education and national security. 

Generally, a public-private partnership can be characterised as a long-term contract 

arrangement between a public authority and a group of private parties based on co-operation, 
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aiming to provide a mechanism for developing public service provision involving significant 

assets or services for a long period of time (Andersen, 2010: 23).  

The structural change from PPPs has affected public wealth in the sense that the welfare state 

can no longer regard itself as having a purely domestic role in an increasingly globalised world 

where it is being forced to act more and more like a market player. In the EU Member States, 

there has been a similar tendency to the ones in the private sector, and the legal shift towards 

increased amounts of private law is also an indication. Citizens want higher quality services 

but at a lower tax rate. The governmental attention to the market mechanisms and the success 

of privatisation in some countries has increased the interest in public-private partnerships 

(Tvarnø, 2010: 25). As a result, governments have turned to the private sector for partnerships 

as a way to make services and public sector projects more successful in a range of areas. The 

aims of a PPP contract are to reduce the cost and price; increase quality; reduce risks and 

failures; to improve coordination; and to share responsibility and capacity. Cooperation has 

thus enabled companies to ensure higher quality in products, decrease the cost of R&D, 

information technology, sale and distribution, as well as increasing their competitive capacity. 

The motivation for making a strategic alliance was to make a business arrangement that 

encourages dynamism, collaboration and mutual learning among the parties (Tvarnø, 2010: 

24). For the public sector, the privatisation of services and increased competition has made it 

more beneficial to take advantage of the market to ensure more cost-efficient public services. 

As the EU has achieved increasingly more integration, the public sector has also, to some extent 

become subject to market powers.  

The term public-private partnership is not legally defined at the EU level, and there is no 

specific piece of binding EU legislation on public procurement covering the formulation and 

operation of PPPs. Instead, they fall within the scope of the public procurement rules and are 

as such public contracts. Public procurement law differs between ‘public contracts’ which are 

regulated by Directive 2014/24/EU and ‘contracts’ which are regulated by Directive 

2014/25/EU (Bogdanowicz, 2020: 1). The term ‘contract’ in EU law can be narrowly 

interpreted as contract sensu stricto (within the meaning of the Utilities Directive only) or 

broadly interpreted as contract sensu largo (covering contracts regulated by all Procurement 

directives or on principles of EU law) (ibid: 2). Further, concessions are also defined within 

the sphere of public procurement and are defined in Directive 2014/23/EU as ‘a contract for 

pecuniary interest concluded in writing by means of which one or more contracting authorities 



 39 

or contracting entities entrust the execution of works to one or more economic operators the 

consideration for which consists either solely in the right to exploit the works/services that are 

the subject of the contract or in that right together with payment’ (Article 5 (1)(a-b)). Both 

public contracts and concessions apply to public-private partnerships.  

Directives on procurement rules that are relevant to PPPs derive from the following sources: 

the Treaty on the Functioning of the EU (TFEU); EU public procurement directives; relevant 

case law of the European Court of Justice (EJC); and interpretative Communications and other 

soft-law measures adopted by the European Commission (Wang, 2010: 124). There are several 

positive elements to the EU procurement rules, such as the possibility to eliminate a corrupt 

governmental practice; another is that effective public procurement is essential for good public 

services and good government. The rules also ensure that the government applies the highest 

professional standards when spending taxpayer money. This helps to ensure competition to 

maintain market interest - especially in areas where there are deficiencies of well-established 

and competitive markets.  

The Directives are thus based on the common market and the elimination of barriers to trade 

in goods between Member States and barriers to movement in business, labour and capital. 

Competition is one cornerstone in public sector procurement, as maintaining market interest or 

the creation of a market are substantial elements in public procurement regulation. Objectives 

of the public procurement laws are to ensure fairness and equal treatment; improve 

procurement practices; open up the competition; and to lower the overall prices. These goals 

are obtained by some basic principles, such as transparency, non-discrimination, equal 

treatment, proportionality and competition (ibid: 44). Furthermore, general principles of law 

have emerged from case law of the CJEU, which are often applied to fill gaps in the current 

legislations. The principles are equality of treatment; transparency; mutual recognition and 

proportionality (Hill, 2016: 2), which are partly correlating with the basic principles stated 

above, as well as they broadly relate to the B2G sharing principles outlined by the European 

Commission. EU procurement rules do not aim to implement a common regulatory regime in 

all Member States, rather a permission for Member States to uphold and adopt procedural rules 

to the extent that they are in compliance with EU Treaty rules (ibid: 3) thus providing a certain 

level of autonomy.   

As being widely influenced by the competition rules, PPPs relating to B2G data access can fall 

within the scope of primary EU legislation as well as private law and contract law, making the 
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interpretation and application potentially complicated. The definition of EU private law reflects 

its regulatory and functional nature, and the usage of private law by the legislator has 

functioned as an instrument for establishing the European single market, as well as promoting 

the public enforcement of EU private law by administrative agencies and alternative dispute 

resolution outside civil courts. Thus, it has not clearly acknowledged the relevance of the 

conventional public/private distinction. The emergence of EU private law in the above sense 

has strongly challenged the traditional understanding of private law as it evolved in national 

legal systems, and it has particularly prompted the development of legal hybrids, such as 

“constitutionalized private law”, “regulatory private law” or “supervision private law” 

(Cherednychenko, 2019: 3). However, usage of public-private partnerships in the form of 

public contracts and concessions as well as practices that are regulated by public law 

demonstrates the ambiguity of the legal landscapes covering B2G as well as B2B data sharing. 

The ambiguity thus emphasises the logic of public-private partnerships that are more dynamic, 

based on voluntary initiatives and subject to the single market.   

B2G, and especially B2B access agreements are currently largely covered by contracts, 

whereas transaction costs occur as a barrier due to the fragmented legal background of the 

agreements. This is also apparent among stakeholders, whereas particularly SMEs and start-

ups have difficulties completing contracts, thus hindering the creation of data sharing 

partnerships. However, the issues raised in the B2B aspect fall outside the scope of 

procurement law, and they are simply regulated by the market. Since there is no formalisation 

of the practices of B2G, the public procurement rules are to be discussed as a potential solution 

to legal issues, and as such, the usage of PPPs for data sharing should be subject to further 

research. However, there is evidence that some data sharing practices between business and 

government is covered by contracts, as they provide for the most feasible solution in the current 

legal environment.  

Gaps in the legal frameworks deriving from the Treaties and secondary legislation can 

somewhat be covered by public contracts and concessions as PPPs. Privacy, liability and 

intellectual property are defined and addressed by EU primary and secondary law. However, 

issues such as transaction costs and unfavourable terms are addressed to a larger extent in the 

procurement directives, allowing for easier and more fair negotiations and agreements between 

the public and private sector. The Directives aim to ensure the rights of SMEs in particular, 

having a positive effect on the competitiveness of the market. National laws of member states 
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are incorporated in the Directives, whereas they have the freedom to define what is considered 

to be services of general economic interest, as long as it is in conformity with Union Law 

(Article 4 (1)), allowing for a dynamic functioning of PPPs. This is, however, a distinct feature 

of Directives in general, although it is said to be addressing the problems of cross-border 

harmonised frameworks in a more feasible way that e.g. a Regulation specifically aiming at 

B2G.  

The public sector in the EU has a history of using PPP as an alternative to traditional public 

contacts, mostly to great advantage. In their Green Paper on PPP, the EC Commission sets out 

some characteristics for the collaborations. First, they have relatively long duration, and 

involve cooperation between the public partner and the private partner on different aspects of 

a planned project. Further, in some cases, public funds and funding comes from the private 

sector. The economic operator plays an important role, participating in all the different stages 

of the project. The public partner primarily focuses on defining the objectives to be attained in 

terms of public interest, quality of services provided, and pricing policy, and it takes 

responsibility for monitoring compliance with these objectives. The risk distribution differs 

between the public partner and private partner and it is generally borne by the public sector, 

albeit it is transferred to the private party if this is efficient with regards to the transaction and 

the project (ibid: 29).  

The private authority in the current data economy has its advantages and disadvantages, as the 

advancement and efficiency of data is mostly due to private sector initiatives. However, with 

data as an increasingly significant resource, the public sector is in danger of falling behind and 

losing legitimacy as an actor in the data economy. Furthermore, public policies for open data 

are often unsuccessful in the EU due to the fact that the current normative framework 

establishes a priori a restrictive environment of legal protection of data and databases. The 

development of an international open data movement led to a mixture of open data policies on 

a local level, as well as the integration of various licenses and tools regulating the applicable 

rights (Giannopoulou, 2018: 103). Arguably, the liberation policies of data are more in line 

with the EU structures and thus more legitimate than the imposition of compulsory access rules, 

and the role of the public sector bodies in the single market is to a higher extent as a market 

players following a wider range of rules and obligations, rather than playing a purely regulative 

role. 
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4.4. Concluding remarks 

Legal provisions applicable to B2G data sharing in the EU cover the issues presented to certain 

extents. The primary and secondary EU legislations covering B2G data sharing can arguably 

be interpreted as enablers for data sharing and the digital economy in general, laying out rules 

that essentially ensure the free flow of data. The removal of localisation requirements and 

ensuring interoperability are examples of such measures. Moreover, when assessing whether 

the legal framework sufficiently regulates B2G data sharing, the results vary. Many provisions 

relating to B2G data sharing aim to ensure proper intellectual property protection, also in the 

single digital market. The intellectual property aspect has the overall purpose to protect 

companies and legal entities from losing competitive edge, which can be said to contribute to 

the overall ideal of the single market. Therefore, the provisions covering copyrights and trade 

secrets, enabling digital contents and datasets to fall under the scope of copyright law a 

significant part of creating a legal framework that ensures a successful Digital Single Market. 

Other issues such as liability and privacy are also significant in the further legislation, however, 

none of these are directly targeted with regards to B2G data sharing, which therefore creates 

legal uncertainties for companies considering entering a B2G arrangement. This applies 

especially to liability, as privacy is more widely covered by the GDPR and data sharing mostly 

covers non-personal data. These concerns ought to be more comprehensively addressed if there 

is to be a larger market for B2G data sharing.  

 

The above remarks reflect the vagueness of the legal framework as it is now, which is obvious 

due to the lack of provisions aiming directly at regulating B2G data sharing. The fragmented 

nature of the current legal framework demonstrates the relevance of distinguishing between 

public and private law for the sake of interpretation of scope and purpose. It can be argued 

from a public welfare perspective that such legislation should be within the scope of public 

law, however, this has proven to be less feasible due to the dependence on the market in order 

to acquire data. It is arguable that due to the focus on the growth of the single market, all EU 

legislation will, to some extent be market-driven, and thus partially within the scope of private 

law. 

 

Moreover, it is difficult to navigate and to reach agreements with private entities on B2G data 

sharing if these are solely based on the regulations and directives provided by the EU. Contracts 

are therefore a more feasible option, especially in the form of PPPs, whereas contract terms are 
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widely covered by the Directives on public procurement and concessions, although these do 

not directly target B2G data sharing. The Directives act as enablers in the sense that its aim is 

to achieve inclusive growth, particularly in the Digital Single Market, thus allowing SMEs and 

start-ups to boost their competitiveness, also within the data economy. The fact that B2G data 

sharing is mainly subject to contracts and short-term collaborations indicate a lack of regulatory 

control over the practice itself. It also portrays a paradox, whereas one the one hand, the EU 

aims to create a legal framework directly regulating B2G although it is currently subject to the 

market. On the other hand, the overall aim of the EU primary law is to liberate the single 

market, and thus, the usage of contracts and public-private partnerships are arguably sufficient 

for this purpose. 

 

The private sector ascendency in the data economy has its advantages and disadvantages. On 

the one side, the large tech companies are the ones responsible for the amount and efficiency 

of data we have today. Their innovative nature and technological know-how are crucial for the 

functioning of the digital single market. On the other side, many would argue that the amount 

of leverage in private companies amounts to an unreliable data economy where issues such as 

data ethics and liability are not sufficiently addressed. However, in light of the legal 

considerations in this chapter, there is reason to further investigate the usefulness of PPPs as a 

regulative tool for B2G partnerships. 
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5. Political legitimacy and governance issues relating to the 

European Digital Single Market 

5.1. The need for compulsory access  

In their recent communications, the European Commission has suggested the notion of 

compulsory access as a measure for the public sector to acquire privately held data. 

Compulsory access (i.e. binding laws) predominantly concern statutory rules and can be seen 

as an ‘ideal type’ of a fully regulated practice rather than a reality. Compulsory access rules 

restrict the freedom of enterprises vis-a-vis the state. As a consequence, the legislator must 

master challenges of a different kind compared to the much-discussed issue of data access 

between private parties. The EU therefore considered authorised sharing as a potential building 

block for a new regulatory framework (Richter, 2020: 9). The EU as an institution must be 

defined as an actor in terms of governance, as it in many ways differ from the state as applied 

in theory. EU legislation and governance is conducted on various levels, and it is unclear to 

which extent the potential framework covering B2G would be centralised. Directives are 

created to provide some autonomy to Member States to how rules are implemented, whereas 

Regulations provide clear rules to be directly applied. However, it is arguable that the EU are 

not operating within the same regulatory span as Member States regarding all social policies 

and matters that fall outside the scope of the single market jurisdiction. 

Evidence on voluntary B2G data sharing between private and public sectors are so far generally 

pessimistic, forecasting slow developments and doubting that pilot projects will evolve into 

sustainable initiatives. There is still a lack of representative empirical evidence to conclude, 

and the discussion on B2G follows rather anecdotal evidence and implicit assumptions 

(Richter, 2020: 10). The abstinence from voluntary data sharing can be explained in 

disincentives such as the cost associated with the processing and provision of data; a loss of 

control over the data; the fear of infringing rights, especially involving personal data, trade 

secrets, intellectual property and competition law; strategic disadvantages in competition; and 

the concern that governments might use the data against the company (ibid: 11). For companies 

that do engage in voluntary data sharing it is primarily characterised as practices relating to 

CSR with the purpose of improving the company’s reputation and legitimacy, and 

collaborations is often with international organizations rather than public authorities. Although 

it has a public interest purpose, the practice as a whole is left to the control of the market, and 
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thus the private sector. Legal contributions are thus the type of initiatives already conducted by 

the EU that enable data sharing through an open data market. From a practical perspective, the 

EU’s legitimacy thus lies in their role as enablers rather than limitation mechanisms, which 

also correlates with their overall objective of achieving market integration. 

 

5.2. The performance and opportunities of B2G governance 

The many, substantial benefits from B2G data sharing include cost saving for governments and 

supporting new innovative outputs from shared data by different users, thus, maximizing the 

usefulness of the data. Policy making involving inter alia public health or infrastructure 

provides for more accuracy and efficiency when based on big data. The data currently available 

to governments may give an incomplete and possibly biased picture, thus, while combining 

complementary datasets shared by different parties may result in improved policies with strong 

social welfare benefits (Martens & Duch-Brown, 2020: 5).  The non-rival nature of data is the 

fundamental economic driver of socio-economic welfare gains in data sharing operations: 

many parties can use the same dataset for a range of purposes without functional loss to the 

original collector (ibid: 8). Benefits for private companies include beneficial sector-specific 

policies, complementary findings to already used data can provide greater insights, thus 

increasing competitiveness, as well as the fact that partnerships with the public may result in 

increased legitimacy and better overall reputations for the company. Involvement in 

governance issues and collaborations with the public sector can provide companies with greater 

influence in the general decision-making processes in a range of markets. This is evident in the 

European single market, where greater legitimacy is given to companies. However, this feature 

is potentially problematic in cases where policy issues are left to the market and thus 

insufficiently addressed.  

The emerging data economy and the digital transformation has, however, posed many 

challenges to policymakers. Massive data collection may affect the right to privacy, and 

incumbents have strong incentives to stockpile data, limiting competition and the social 

benefits that come with wider access. A range of policies can be deployed to promote data 

sharing to promote competition and innovation as well as the common good. B2G sharing have 

the potential to provide various social benefits. Nevertheless, an effective implementation 

requires that barriers are identified and eliminated (ibid: 7). Following a legal analysis, it is 

arguable that the current legal system indirectly governing B2G act as enablers for the free 
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flow of data, thus for the practice of data sharing, as previously discussed. Although current 

rules are opening up for the practice of data sharing, other issues relating to practicalities and 

incentives pose some obstacles for companies and public sector bodies to address when 

attempting to establish collaborations for sharing data.  

The Commission’s Working Paper outlines barriers to B2G data sharing in three categories: 

monopolistic data markets, high transaction costs and perceived risks, and a lack of incentives. 

Monopolistic data markets occur when e.g. big tech companies are in a privileged position of 

a certain type of data, which enables them to charge a higher price. While this may be justified 

from an innovation perspective, governments may not be able or willing to pay for the data, 

resulting in a loss of welfare gains. Additionally, the current legal framework provides for 

increasingly comprehensive intellectual property protecting regarding databases, protecting the 

interests of businesses, thus making it more difficult for public sector bodies to justify access. 

Furthermore, ex-ante costs related to finding suitable data sharing partners, negotiations, re-

formatting and data cleaning etcetera, are also important barriers for data sharing. The public 

sector bodies receiving the data might not be capable of handling it in a sufficient manner. Ex-

post risks are related to uncertainties in the quality and/or usefulness of the data, the technical 

implementation of the data sharing deal, ensuring compliance with the agreed conditions, risks 

of data leaks and exposure of personal and confidential data. Lastly, companies often lack 

incentives to share data with governments due to the negative impact it may have on them. 

Although there are benefits for companies as outlined above, there are significant risks and 

disincentives such as suspicions that the data shared may lead to market regulations and 

competition rules that may have a negative impact, justification of the loss of profit to 

shareholders under preferential conditions, or the fear of entering into a competitive 

disadvantage (ibid: 5). Due to the various risks involved, the European Commission has 

attempted to address these in their principles for B2G data sharing, which are outlined and 

discussed later in this chapter.  

 

5.3. Stakeholder consultations on access to and sharing of data  

5.3.1. Stakeholder identifications 

Actors affected by and involved in B2G data sharing includes businesses, public sector bodies 

and Member States. However, there are significant differences between high-tech companies 

and SMEs and/or start-ups, therefore, these are classified as individual categories. Moreover, 
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SMEs have a distinct feature in the various stakeholder consultation documents used in the 

study, emphasizing their significance as a stakeholder group. Public sector bodies are defined 

in the PSI Directive as ‘states, regional or local authorities, bodies governed by public law or 

associations formed by one or more such authorities or one or more such bodies governed by 

public law’. These definitions are thus applied as public sector bodies as a stakeholder group. 

Further, citizens are stakeholders in the sense of input, i.e. as data subjects, and have interests 

regarding privacy and general data ethics, and in the sense of output as the receivers of “public 

welfare benefits”. Although citizens are obvious stakeholders in the broad sense, they are not 

included in this assessment because the legislations and practices in question are directly aimed 

at either businesses or public sector bodies. Individual interests are however broadly covered 

by the GDPR. 

 

Due to the amounts of personal as well as non-personal data held by private companies, the 

public sector is heavily dependent on them in order to access data. They are also typically 

equipped with the technical infrastructure and know-how to handle data, which gives a great 

competitive advantage. It is primarily in their interest to stay in this favourable position in the 

market, although the sharing with other companies as well as public sector bodies can be 

profitable, as well as it can provide greater insight to their data. Further, in some cases the 

public welfare benefits arising from data sharing is also potentially beneficial for the company 

itself, such as the Uber example whereas data sharing led to the development of better traffic 

infrastructure. 

 

Start-ups and SMEs are often data intensive and highly reliant on innovation, and as such, they 

can highly benefit from gaining access to the data market. However, the competitive gaps 

between SMEs and large companies in the data economy causes problems that disable them 

from reaching their full potential. Further, this has an impact on public sector bodies, as they 

often engage in collaborations with smaller businesses, such as in the Horizon Europe 

programmes. If there are already monopolistic prices and restricted access in the form of e.g. 

high transaction costs within the private sector, then public sector bodies are likely to face the 

same issues when participating in the European data market. 

 

Private sector bodies depend on the business side for access, and as such it acts as an obvious 

stakeholder group. There are different levels of data intensiveness, as well as there are different 

levels of needs and knowledge within various public sector bodies. A mapping out of these 
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needs and prerequisites for data processing is therefore essential when addressing the need for 

data acquisition. It is in that sense arguably premature to assess harmonised regulation of B2G 

data sharing.  

 

Lastly, Member States have great significance, especially in terms of policies that may lead to 

cross-border harmonization. Due to their regulatory nature, governments arguably are of high 

importance. With regard to public-private spheres, governments are often the bodies that offer 

companies legal licenses to operate, as well as having the option to expand or restrict that 

licence (Buhmann, 2015: 3). Private sector impacts on public interests can also threaten the 

legitimacy of governments in the sense that they may showcase institutional voids (ibid). 

Furthermore, the initiative to regulate B2G data sharing for the purpose of public interest can 

in some cases be perceived as invasive to Member States authority and sovereignty. The 

fundamental differences between states and the European Union are evaluated in this chapter, 

whereas some policy areas are argued to fall within the scope of Member States regulatory 

power. On the other hand, Member States as public sector bodies can benefit from B2G data 

sharing, leading to better informed decision making also on the national levels. Thus, the main 

issues can be seen to lie in Member States that already have regulated B2G data access on the 

national level, in cases where a potential legislation would be in conflict with their existing 

regulations.  

 

5.3.2. Access to data in the B2B and B2G market  

A main feature of problems discussed in all documents was access to data. The 2017 

Stakeholder Workshop for the private sector stated that in relation to free flow of data, 68% of 

respondents confirmed the existence of data location measures, and 62% supported the removal 

of data localisation restrictions through hard or soft law. Relating to access and transfer, a 

majority supported the idea that companies should be able to access data, with the most 

respondents requesting some kind of soft legislation. However, evidence regarding access 

showed some contradiction, whereas respondents stated that they did have access to the data 

that they needed.  

 

Many stakeholders stated that data access was a problem, which was confirmed by the 

preliminary analysis conducted in the public consultation. It is mainly a problem for 

innovation-based companies, which do not take up a big share of EU companies in general. 
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The study showed that only 6.3% of EU companies are intensive “data users”. Responses also 

made clear the distinction between data needed to conduct business as it is, and data needed to 

develop new products and services. In this sense, the issues mostly affect businesses that 

innovate. Confirming the paradox above, 66% of respondents claimed that they had access to 

the data they needed, however, 70% were not able to access data they would need to provide 

new products and services. Additionally, 75% answered that the main problem in accessing 

data is the fact that data holders refuse to share. 50% had difficulties in concluding contracts, 

and 40% noted a considerable legal uncertainty, putting emphasis on the argument that the 

current legal system is not sufficient.  

The 2017 Workshop on access to privately held data for public bodies began with stating the 

need for access, both by the Commission and by public sector bodies. Access to data for public 

interest and research purposes is mentioned in the Communication as one of the possible 

options for addressing the issue of access to data, and the concept of what has been dubbed 

‘reverse PSI’. The concept of ‘reverse PSI’ refers to the PSI Directive, which lays down a right 

to reuse all public documents (data) held by public sector bodies of the Member States. 

Reversing the PSI concept entails access for public sector bodies to reuse privately held data.  

The French Digital Council presented evidence from the 2016 French Digital Act, whereas data 

access rights improved as well as access to privately held data from certain entities where the 

data was understood as infrastructure. They believed that introducing a category of public 

interest data on EU level would be a good idea, however, there is a need to properly identify 

data needed and ensure that infrastructures are in place to share and process data securely. The 

French Digital Council is the only representative for Member States as stakeholders, and there 

is limited evidence of what Member State opinions on possible legal intervention regarding 

B2G is thus far. 

Statistical offices generally agreed that there was need for access to more data held by the 

private sector than what they had. The performance of public institutions in the EU depend on 

good official statistics, and they are as such considered a public good. There were increasing 

amounts of requests for official statistics on new areas, and without access to private data, 

official statistics are in danger of losing relevance. The statistical agencies primarily need 

access to raw micro data, (i.e. data that has not been transformed or reprocessed) for quality 

and standards conformity. Examples are mobile phone data, financial transactions data, scanner 

data, eCommerce data, social platforms data, transport data and smart energy data. EU-level 



 50 

legislation to further enable data access for statistical agencies is welcomed by most 

representatives from national statistical agencies, possibly in the context of the EU data 

economy initiative of the DSM strategy.  

The following SME panel consultation conducted in 2018-2019 on B2B sharing principles and 

guidance also pointed out access as a main issue. 32%/ of respondents (321 companies) tried 

to acquire data held by another company, and out of these, 39% indicated that they had 

difficulties doing so. To compare to the 2017 consultation, 47% had the same difficulties, 

showing a slight decrease. Furthermore, 73% of the companies having difficulties indicated 

that unfair or unreasonable practices were the main cause. The analysis of the open question 

on the nature of the difficulties indicate high fees/costs for accessing such data as the most 

pressing issue. The length of the process, unfavourable contracts and technical problems in 

establishing contracts are issues mentioned among automotive and “other manufacturing” 

sectors and others from the logistics sector highlighted legal uncertainty.  

5.3.3. Liability  

The question of liability was discussed in the 2017 business stakeholder workshop, and it was 

stated that it could be treated as a contractual barrier, as most of the businesses currently handle 

liability aspects through contracts. However, the legal regime has some shortcomings in terms 

of certainty due to the fact that liability and damage types are not well defined and/or 

understood. This poses the question to whether such concerns should be legalized, and if not, 

the possibility of standardizing contracts can provide some legal certainty to the liability issue. 

It can thus be justified that liability is covered in public contracts and concession to the extent 

that the contractors are responsible for the quality of the products and services in question, 

without the provisions addressing liability specifically. The problems arising in terms of 

liability are thus mainly subject to the B2B market.  

 

5.3.4. Prerequisites for regulatory intervention  

When asked whether they favoured a horizontal or sector-based approach, most advocated for 

a sectoral approach. 37% also supported horizontal measures, 70% supported statutory rules, 

and 87% found model contracts a useful solution. Thus, contracts seem to be the favourable 

tool from the business perspective regarding B2B data sharing.  

A representative of the private sector, Vodafone/Data-Pop Alliance, are involved in research 

projects for the public good, data literacy and engagement activities. They use their OPAL 
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platform to enable actors who want to leverage data for public good can access privately held 

data by using pre-approved algorithms that comply with data privacy and security legislation. 

They put emphasis on the importance of public access to data, and in particular their ability to 

make sense of the data accessed. The representative stressed that voluntary data sharing should 

be encouraged, but that there should not necessarily be done through legislation. On that note, 

the representative suggested five guiding principles: legal compliance; socially acceptable 

purpose; commercial viability; technical feasibility; and sustainability of arrangement over 

time.  

There is a certain risk that legal compliance may reintroduce the problem of a lacking legal 

framework. If contracts are difficult to conclude and the current framework is fragmented, the 

first guiding principle introduced may not ensure the degree of efficiency that they aim for. 

Purpose limitation is mentioned both by the public and private sector, and there are clear 

indications that in order for data sharing to become effective, the public sector must have 

enough knowledge about the data needed and the purpose of the data. The ‘socially acceptable’ 

notion indicates that there must be some societal need and consensus, strictly speaking, the 

public undertaking must prove that the acquiring and usage of the data is legitimate.  

Commercial viability indicates that the acquiring of privately held data must be profitable for 

businesses as well as the public undertaking, i.e. the data should not necessarily be free. There 

are obvious needs for incentives for businesses to share data with the public sector, and 

pecuniary compensation is one. Technical feasibility is one issue that is not sufficiently 

addressed yet. One of the major barriers to B2G sharing is the lack of expertise and technical 

instruments to actually take advantage of the data acquired. Infrastructures and platforms are 

necessary in order to successfully achieve B2G data sharing. Lastly, sustainability of 

arrangement over time also refers to the lack of long-term partnerships in data sharing. The 

B2G and B2B landscape is mostly falling under the scope of contract law, and these are 

primarily short-term. A legal framework is arguably a sustainable solution to this, however, 

alternatively there needs to be more sustainable standard contracts, and in the B2G context, 

these fall into the scope of procurement laws and public-private partnerships in the EU. 

Furthermore, technical barriers were also identified as significant. Lack of interoperability 

entain high costs for businesses willing to access data, especially SMEs and start-ups. There 

is, however, a trend towards greater openness and interoperability that could reduce the costs 

of using data on the long term. 
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The overall take has been that there is agreement among stakeholders that contracts are the 

main tools for data sharing and access at the current state of the market. There are positives 

and negatives to this: on the one hand, contractual freedom allows stakeholders to adjust 

contractual clauses to their needs, but on the other hand, SMEs and start-ups might suffer from 

a limited bargaining power compared to incumbents and major players. In certain cases, 

incumbents will not share data with third parties due to their wish to protect data benefits from 

exclusive access to data. They might also refrain to allow access for reasons such as the risk of 

sharing sensitive information, legal uncertainties or technical barriers. There is a consensus that 

lack of interoperability of data is an issue, and further interoperability and portability are a 

prerequisite for more access and reuse of data. Legal uncertainty plays a role as a barrier to the 

access and reuse of data. Stakeholders highlighted that, particularly for SMEs and start-ups, 

legal uncertainty comes at a high cost and this concerns many different areas ranging from 

copyright rules to distinction between personal and non-personal data. Finally, it was argued 

that the lack of industrial platforms and of APIs ensuring direct access to data can also explain 

the limited number of businesses in Europe currently being intense data users. As such, the 

current market for data sharing is arguably not developed adequately for any harmonization to 

occur. The gap between data intensive and non-data intensive businesses is too large, as well 

as the fact that the overall market is not sufficiently competitive. Furthermore, many companies 

as well as public sector bodies lack the infrastructure and know-how to process and maximize 

data, which makes it premature to assess data acquisition at this point. 

The above findings provide some guidance to how a further assessment of the B2G market 

should be conducted, and the ultimate question of legitimacy is thus how the European Union 

address the legal uncertainties and needs that stakeholders express. The overall idea of the EU 

was to provide a horizontal legal framework ensuring access to privately held data for public 

sector bodies. The initial part of the analysis will thus evaluate the normative and economic 

aspects of EU access and whether it can be perceived as legitimate.  

 

5.4. Evaluating the legitimacy of public sector access  

5.4.1. The governance of the data economy  

New governance models have been introduced over the past two decades, such as public-

private partnerships, codes of conduct, voluntary agreements, social dialogues and 
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benchmarks. These instruments are argued to have shaped new modes of governance. These 

are typically more participatory, open-ended, and flexible than conventional regulatory or 

distributive modes that have led to a gradual transition from ‘government’ to ‘governance’., 

The notion of legitimacy also changes in the new form of governance, because the new models 

are not based on policy tools that are decided or designed through conventional decision-

making processes, whereas private actors have increasingly greater influence. Thus, the new 

models are subject to crucial questions regarding democracy and legitimacy to a greater extent 

than the conventional governance models (Borrás & Ejrnæs, 2010: 108). 

For the European Union, there are two reasons why the legitimacy of new governance tools is 

particularly relevant. First, the soft nature of new governance tools allows the EU to develop 

specific forms of collective action without centralizing any more formal national sovereignty 

to Brussels. Second, new governance tools are designed with the aim to address complex policy 

problems with a new, more collaborative approach. This is based on the double understanding 

that such an approach can solve some of the complex problems across the Union and bring the 

EU closer to its citizens (ibid). Legal and political shifts towards a more integrated single 

market reflects the characteristics of new governance tools because decision making becomes 

subject to the market in a larger extent. This can partially be due to the growing dependence on 

private companies, especially regarding the digitalization, innovation and information 

gathering that rapidly accelerated, and thus created a whole new market segment. Further, the 

role of the private sector also in governance and social policies have created an increasingly 

complex policy environment whereas governments are no longer the main actors. This is 

particularly evident in areas affected by institutional voids whereas especially multinational 

enterprises (MNEs) aim to address these, not only to gain legitimacy but also in order to 

improve infrastructures for their own business environment.  

Both reasons above lie at the core of the legitimacy of the EU as a political system. Current 

literature has a normative approach to legitimacy, and the EU governance tools tend not to 

comply with the standards set up by normative theories of representative democracy, and they 

fall short of the normative democratic ideals of participation and deliberation. The normative 

approach does, however, not mention the extent to which citizens and stakeholders actually 

support, endorse and accept new governance tools. In other words, the normative approach has 

not been able to provide an empirical analysis of the de facto support and endorsement by 

citizens and stakeholders of the new governance tools (ibid: 109). Borrás & Ejrnæs defines 
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legitimacy as the political support of citizens and stakeholders for any political system. By 

measuring the degree of legitimacy in terms of the degree of support and endorsement, they 

investigate the varying levels of support and the key assumptions of the normative theory of 

participatory democracy. A stakeholder approach, especially from the private sector 

perspective can therefore provide useful insight to the legitimacy of the European Union’s 

legitimacy in governing B2G, as well as B2B data transactions. 

The concept of compulsory access rules can thus be questioned as a measure to compensate for 

the deficiency of data voluntarily shared. B2G sharing originated from ‘data philanthropy’. An 

example of this is the MasterCard Centre for Inclusive Growth supports organisations working 

with alleviating human suffering by sharing data, data knowledge through in-house expertise 

as well as leveraging expertise by providing additional expertise from partners (EC, 2018: 12). 

This idea of philanthropy is increasingly applied in data sharing, as well as other forms of 

collaborations. The concept of multi-stakeholder governance as voluntary regulatory 

programmes is a prominent example of strategies for regulatory programmes that rely on the 

voluntary engagement of companies as CSR measures (Fransen, 2012: 164). These are 

especially common in areas of institutional voids and within practices that fall within the scope 

of a company’s daily business, such as human rights in labour conditions. They are, however, 

in some cases similar to the various strategies used by companies that process data to contribute 

to society and gain legitimacy. Multi-stakeholder governance differs from B2G in the sense 

that companies primarily cooperate with international organisations rather than governments, 

and in the sense that B2G primarily involve public contracts and are therefore to a larger extent 

subject to the market. 

 

5.4.2. The EC sharing principles impact on legitimacy 

The sharing principles outlined by the European Commission provides some guidance when 

evaluating the need and thus the legitimacy of initiating compulsory access to data for the 

public sector. The principles are proportionality in the use of private sector data; purpose 

limitation; ‘do no harm’; conditions for data re-use; mitigate limitation of private sector data; 

and transparency and societal participation.  

Proportionality in the use of private sector data implies that access must be justified by clear 

and demonstrable public interest (Otero, 2019: 80). This requires the adequate evaluation of 
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the potential public benefit, weighed and balanced with the cost and effort of acquiring the data 

necessary. It is therefore not sufficient with the overall assumption that data has the potential 

to provide public interest benefits. In order to secure legitimacy, a certain extent of knowledge 

is required on the function of the data required as well as the social needs and their importance. 

Purpose limitation requires that the usage of the data acquired must be clearly limited for one 

or several purposes to be specified as clearly as possible in the contractual provisions 

establishing the collaboration (ibid). This principle addresses the incentive barrier where 

companies are concerned that sharing data with the public sector may result in disadvantageous 

regulations within their specific sector. The principle is thus arguably contributing to solving 

the legal uncertainty issue that is one of the main disincentives to the private sector, therefore 

increasing the legitimacy of the acquisition.  

‘Do no harm’ implies that collaborations must ensure that legitimate interests, notably the 

protection of trade secrets and commercially sensitive information are respected, thus allowing 

companies to monetize the insights derived from the relevant data with respect to other parties 

(ibid), meaning that the competitiveness of the data holding company will not be at stake. As 

the above, this principle also contributes to the legitimacy of data acquisition, as the concern 

among private companies of losing competitive edge is a reason for the lack of incentives.  

Conditions for data re-use means that collaborations between the public and private sector 

must be mutually beneficial while acknowledging the public interest goal by giving the public-

sector body preferential treatment over other customers (ibid: 81). This is justified by the idea 

that the compensation for data collection methods such as surveys will decrease the burdens on 

citizens and companies. Simply put, providing beneficial data to the public sector in an easier 

and more cost-efficient way, both for the public sector bodies and for society. In the sense of 

private incentives, it can be question whether the cost and effort are worth the societal outcomes 

of beneficial treatment.  

Mitigate limitation of private sector data entails that companies should not be required to 

improve the quality of the relevant data, and that public bodies ensure that the data acquired 

from multiple sources is processed in a way that avoids ‘selection bias’ (ibid). These 

requirements imply that there are sufficient mechanisms in place for the responsible processing 

of data, especially in the case of public sector bodies, thus emphasising the technical 

prerequisites for the successful acquisition and processing of data.  
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Transparency and societal participation require collaborations to be transparent about the 

parties to the agreements and their objectives. Public bodies’ insights and best practices of 

business-to-government collaboration should be made publicly available as long as they do not 

compromise the confidentiality of the data (ibid). The democratic aspect of legitimacy becomes 

relevant here, and it is evident that this is addressed by the EC in adding the principles of 

transparency. It is, however, only certain extents to how transparent such collaborations can be 

transparent, considering the amount of data and datasets that are subject to privacy protection 

and intellectual property rules.  

The principles address various concerns that currently act as barriers to B2G data access. 

However, although these are addressed, the legitimacy of compulsory access is not sufficiently 

justified, as these to a great extent apply to collaborations as contracts and partnerships. It is 

evident that the notion of compulsory access does not really correlate with the above principles, 

as these are highly applicable to collaborations of a voluntary nature. The principles thus 

demonstrate that non-compulsory collaborations on data access are more feasible while also 

perceiving the concerns that both companies and society may have. The EC sharing principles 

are therefore contributing to the legitimacy of B2G data access as a concept, however, they do 

not necessarily speak in favour of compulsory access rules. 

 

5.4.3. Evaluating the notion of statehood in the EU 

In order to reflect on the justification for state intervention, much depends on the perception of 

the role of the state, which is dependent on a range of views from political theory, and 

frequently reflected in the debate in data policies. The distinct feature of the state is its 

monopoly on the use of force. The traditional perception of statehood is provided by Max 

Weber whereas a “compulsory political association [organization] with continuous operations 

will be called a ‘state’ insofar as its administrative staff successfully upholds the claim to the 

monopoly of the legitimate use of physical force in the enforcement of its order. Social action, 

especially the actions of an association will be spoken of as ‘politically oriented’ to the extent 

in which it aims at exerting influence on the leadership of a political association, especially at 

the appropriation, expropriation, redistribution or allocation of the powers of government” 

(Lottholz & Lemay-Hébert, 2016: 1470). In the institutional understanding, the state can be 

precepted as an entity understood through its apparatus (government institutions), and the 
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relational approach would see the state as a set of relations enacting arrangement of political 

authority (ibid). In the context of compulsory access, the state would require that only applying 

public force can guarantee that the data fulfil certain beneficial characteristics. Furthermore, 

when studying the European Union, the institutional approach is suggested as the most relevant 

mode of interpretation, whereas the state apparatus is understood as a separate entity clearly 

distinguishable from society (ibid: 1472), known as the neo-Weberian approach.  

The EU can in many ways be precepted as an institution separate from society as in the neo-

Weberian approach. Although it does have determinative force, the question of physical force 

as in the classical definition is not applicable, as it has a cooperative economic approach rather 

than territorial sovereignty. Applying the Weberian approach causes some interpretative 

difficulties and it is evident that the European Union lacks fundamental characteristics that 

apply to the traditional national state. It is arguable that as an institution, the EU is a market 

regulator rather than an authorative force, thus lacking regulatory legitimacy in certain policy 

areas. Ultimately, it is evident that among stakeholders, data sharing practices which are 

currently subject to contracts, are not necessarily in need of being horizontally regulated. 

Although there are issues with contracts and negotiations, they are still the most favourable 

solution, thus decreasing the legitimacy of public sector intervention in the form of horizontal 

legislations.  

The principle of justifying statehood is introduced by Richter whereas the first principle 

addresses the justification for intervention as such (‘if), while the remaining three principles 

concern the means of intervention (‘how’). The principle has a legal and economic/political 

dimension. While fundamental rights can require a justification for state intervention, economic 

and political considerations inform whether compulsory access makes sense (Richter, 2020: 

21). The economic features of data, more specifically, the economies of scale and scope - may 

lead to advantages regarding centralization, which the state might be able to effectuate for the 

benefit of all by harvesting insights based on private data sources. To a certain extent, the state 

can be regarded as a powerful data platform. However, the state is clearly subject to different 

logics of function and control than the private sector (ibid: 23). Lastly, the extent to which the 

state is trusted more than private entities is relevant. Trust only strengthens incentives for 

voluntary cooperation; it may also increase the social acceptance of legal obligations. B2G data 

access is framed by the debate of trust in democratic decision making vs. trust in the functioning 

of markets. Depending on the political leadership, the public sector in particular may be 
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regarded as a trustworthy partner, making companies more willing to provide data to it (ibid). 

In the case of the EU, there are close ties between public undertakings and private companies, 

often in the form of public-private partnerships and in contexts such as Horizon Europe. These 

kinds of relationships are important to take into account when assessing the private sectors trust 

and incentives to cooperate with the EU as a legislator. The autonomy and enabling of the 

market provided by the European union provides a fundamental relationship built on trust, 

whereas legislations imposing compulsory access may be deriving from the nature of public-

private relationships in the EU. The main feature of the EU is that the collaborations regarding 

data as well as other services and products are subject to the single market, which complies 

with the general characteristics of the European Union, not as a state, but as an organisation 

aiming at economic growth and liberation.   

 

5.4.4. Interventions for addressing market failures  

For determining the threshold of intervention, a liberal view would consider economics-based 

theory, which frames justification for intervention on the grounds of market failure. However, 

the law (particularly national laws) does not require market failure as a necessary condition for 

intervention. Instead, interventions on the basis of the public interest are legitimate as long as 

constitutional requirements - especially the purpose limitation and the principle of 

proportionality are met (Richter, 2020: 22). Although the public interest justification is 

legitimate in terms of states, the EU does not have the same overall perspective and regulatory 

purpose. Public interest goals have become an increasingly significant factor also in EU policy, 

however, there is a limit to which extent that these goals should be legalised and at what costs. 

From a state perspective, the judicial governance of such goals can also be viewed as 

intervening on national policy, and it thus becomes a question of sovereignty. 

Due to the economic aspect of the EU as an organisation, the economics-based theory is 

arguably the most rational tool for interpretation. The European Commission has defined 

market failure as “the inability of a system of private markets to provide certain goods either 

at all or at the most desirable or ‘optimal’ level” (EC, 2002). Based on the results of the SME 

and private company consultations, companies largely responded that they do have the data 

needed to conduct their primary business activity, although it is insufficient for developing new 

products and services. Nonetheless, based on the current state of the data market, the 
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insufficiencies are not significant enough to constitute market failure. It is however worth 

taking into consideration the rapid development of the digital single market, and thus the 

emerging shifts in consumer demand that may lead to a change in requirements for companies 

to provide goods and services at optimal level. 

Furthermore, as high transaction costs are evident as barriers to the sufficient distribution of 

data in the private sector, these issues also become relevant in the B2G context. Market 

regulations relating to “data monopolies” are presumably necessary for the fair distribution, 

which would be subject to competition law. However, the novel regulations relating to data 

have a high focus on enabling especially SMEs, and it may be arguable that market structures 

will stabilise over time. Compulsory access rules can also address scenarios where reaching 

the goal is highly important or urgent, e.g. for protecting public health. The requirement of 

necessity should be taken into consideration, although there may be problems regarding the 

application to cases that concern the ‘mere improvement’ of existing services, or if the service 

is already available on the market but at too high costs. These issues are typical for competition 

law (essential facilities doctrine) and can inform the further development of access rules in this 

regard (Richter, 2020: 23). The purpose of the essential facilities concept is mandating access 

to a resource that is not available to others than the holder of the resource (Siclen, 1996: 7) i.e. 

the holder of, in this case data, is obliged to provide data for a “reasonable price” in order to 

ensure the sufficient allocation of resources as well as hindering unfair monopolies. In the 

European data economy, it can be argued whether the access to data is restricted enough, and 

further, whether the need for data is strong enough to facilitate such a concept. It is, however, 

a possibly applicable notion, especially relating to what constitutes market failure in the sense 

of the amounts and availability of data on the European market. 

The various interpretation methods somewhat answer whether legal intervention from the EU 

to provide public sector access is reasonable and effective. From the state perspective, primarily 

economic interpretation and reasoning is not necessarily sufficient because issues become 

subject to the market where they are not properly conceptualised (Richter, 2020: 22). This can 

to some extent also be said about the EU, as purely market based solutions can overlook 

institutional aspects aimed at ensuring consumer protection, national legal structures of the 

Member States and the general public interest. Furthermore, applying only the public-interest 

based reasoning can in many cases address the legitimacy of policymaking, particularly on the 

national level (ibid). However, in the context of the EU it partly falls out of the scope of the 
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legal framework and the overall purpose, as well as barriers such as interoperability, knowledge 

and incentives mentioned in this analysis are neglected. These aspects suggest the 

interdisciplinary approach as the most appropriate method of interpretation, especially when 

analysing the EU as an organization characterised by multi-level policies and objectives that in 

many ways differ from the states. The public interest notion is ambiguous at EU level because 

the social policies often are within the scope of Member State authority. Although public 

interest aspects are becoming apparent also in Union policy, there are distinctions between the 

notions of public interest and consumer welfare, whereas the latter falls more naturally within 

the scope of EU law and the objects of the single market. 

 

5.5. Concluding remarks  

Stakeholder assessments are mainly in agreement that there are needs for further addressing of 

the legal and practical aspects of B2G data sharing. However, there is little evidence that 

indicates that a harmonised legal framework is the most effective solution. Incentives and 

technical barriers such as interoperability and knowledge are prerequisites for the functioning 

of a sufficient sharing practice, and as such, they ought to be addressed by the European Union 

prior to any legislative measures. Technical barriers in particular has emerged as an issue in 

this study, and the lack of interoperability and know-how in both the private and public sector 

demonstrate the prematurity of the addressing of a legal framework that provides compulsory 

access. In order to address the technical barriers, there should be mechanisms for collaborations 

in place for the infrastructure and the processing of data. Public-private partnerships are 

appropriate also for these purposes, especially in cases where there is need for the development 

of new IT-tools and software necessary for a sufficient digitalisation and harmonisation of data 

platforms. 

The principles for data sharing outlined by the European Commission are sufficient in 

addressing the range of concerns that lie with private company, as well as justifying 

collaborations legitimacy from a democratic perspective. They do not, however, speak in 

favour of a compulsory access legislative measure, as they demonstrate that collaborations can 

successfully occur on a voluntary basis. The Commission’s principles with regard to PPPs 

(transparency, mutual recognition and proportionality) show that there are similarities to the 

sharing principles in terms of overall objectives, thus speaking in favour of exploring PPPs as 
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an alternative to legislation. Furthermore, the justifications of public sector access to privately 

held data that are built in the context of the state are not applicable to the European Union to 

the same extent due to fundamental institutional differences in both the overall scope of policy 

as well as the democratic design. The EU, in comparison to the national state, is not 

characterised by an overall aim to maintain public interest in regard to social policies, thus 

making it illegitimate to implement harmonised frameworks that aim to ensure public interest 

gains at the costs of market freedom and competitiveness. 

Due to the novelty of the B2G concept, there is not only a lack of direct evidence, but also a 

premature market for sharing that is essential to address prior to potential harmonisation. The 

stakeholder analysis suggest that the lack of voluntary sharing is not the primary issue that 

needs resolving, however, there are structures, practices and know-how that need to be in place 

prior to the acquisition of new data. The amount of companies in the EU that are innovative 

and/or data intensive is also limited, and it can thus be questioned whether legal intervention 

is necessary at this point.  
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6. Final discussion: incorporating an interdisciplinary approach for 

addressing B2G access collaborations 

A complementary assessment of the legitimacy of suggesting a horizontal framework for 

compulsory data access based on stakeholder perspectives is argued to enhance the overall 

study on the legal and political drivers behind data sharing practices, as well as it provides for 

more comprehensive information regarding the prerequisites and needs for legal intervention. 

The stakeholder assessments conducted by the European Union in the sense of B2B and B2G 

sharing reflect some of the gaps evaluated in the legal analysis. The competitiveness of SMEs 

makes B2B sharing difficult, which transfers to the B2G context the notion that they are not 

necessarily equipped to enter data sharing collaborations with public sector bodies. This is an 

issue that should be addressed further by competition law in order to enhance the liberation of 

the European data economy. The detection of gaps in the legal frameworks show that the 

practice of B2G data sharing merely based on provisions that somewhat address data is 

insufficient, due to the fact that their fragmented nature makes it difficult to interpret and apply 

the rules to a sharing practice. The application of social science methods to legal analyses has 

shown its significance in this paper in the sense that it to some extent can confirm theories and 

findings in the law. In the B2G sharing context in particular, there stakeholder approach can be 

argued to improve the legitimacy of research, because it provides de facto evidence of the 

current legal environment as well as it takes into account the interests and obstacles of various 

stakeholders. It is especially relevant to this paper due to the fact that it involves both public 

and private actors that operate on and are affected by various levels of the EU-legislations.  

 

Ultimately, there are no legal provisions suggesting that compulsory access to data for the 

public sector should take place. Thus, it can be discussed whether such provisions ought to be 

created, and whether that would be in line with the legitimacy of the EU as a policymaker. On 

the one hand, the public interest reasoning would suggest that the welfare benefits are high, 

and thus, such legislation could arguably increase the legitimacy of the Union. On the other 

hand, evaluating the approaches and objectives from perspectives that are more applicable to 

the European Union, such as competition, democracy and general market integration, the 

creation of a legal framework does not fulfil the necessary criteria for the EU to be enablers of 

the market and the aim to be competitive on a global basis, while also maintaining legitimacy 

in the form of stakeholder support. The modes of governance applied in the EU must thus be 

in compliance with the market integration concept as well as ensuring consumer welfare and 
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an overall healthy economy. Other considerations such as public interests can thus be said to 

be within the scope of Member States authority, seen in light of the statehood rationales 

provided in this analysis.  

 

In the lack of a legal horizontal framework that fulfil the legitimacy objects of the EU, other 

modes of collaborations are presented. The B2G data sharing examples that are done thus far 

are in the form of public contracts and concessions, thus falling within the scope if public-

private partnerships and public procurement law. The advantage of such contracts is that the 

mutual rights and obligations between the public and private sector are comprehensively 

addressed by contracts after the provisions of Directives 2014/23/EU and 2014/24/EU. 

Furthermore, the collaborations secure public interest benefits in efficient ways while 

simultaneously staying within the scope of the single market. It can be argued, from a 

democratic perspective, that leaving policies to the single market might be at the cost of 

legitimacy because market forces and competition can result in a ‘race to the bottom’ where 

economic incentives prevail over the public interest. Generally, the democratic point of view 

can be said to belong to the rationale of state legitimacy to a larger extent, although it plays a 

certain role in interpreting EU policy.  

 

The principles provided by the European Commission are sufficient in justifying the legitimacy 

of voluntary data sharing collaborations, thus, collaborations that can be regulated on the 

contractual level by public procurement rules. As such, the principles may provide a 

fundamental framework for the advancement of public-private partnerships in terms of B2G 

data sharing. Thus, obstacles that remain are incentives and technical barriers such as 

interoperability and know-how. These are also arguably sufficient as arguments for the fact 

that initiating a legal framework for B2G data sharing is premature. Incentives are problematic 

because most data are currently held by large companies whereas the legal uncertainties and 

possible costs exceed the possible benefits of sharing. In the B2B context it is evident that 

either the costs are too high, or that contracts are difficult to finalize. Problems are thus 

transferred to the public sector as they ultimately operate in the same market, and although 

public contracts and concessions are more comprehensive in addressing the legal risks, there 

must be developed sufficient incentives for large companies to enter such agreements. 

Although monopolistic prices are problematic, the issues in access to data are not sufficient as 

barriers to constitute market failure or the essential facilities concept. SMEs are still largely 

able to conduct their business, albeit that the data amounts needed for the development of new 
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services and products is not optimal. Although the difficulties in accessing data are not 

significant enough to justify legal intervention, the current barriers result in fact that the digital 

single market is at risk of stagnating, thus slowing down the growth of Europe as a competitive 

data economy. 

 

The legal provisions discussed, although they do not regulate B2G directly have positive effect 

in the sense that they enable the further digitalization of Europe as well as providing a better 

competitive field for start-ups and SMEs. These factors can thus lead to a more sufficient B2G 

data sharing market in the future, whereas companies and public sector bodies are de facto 

equipped for the interpretation and processing of, and thus benefitting from big data. The EC 

sharing principles are helpful additions to ensure the legitimacy and democratic aspects of non-

compulsory data sharing, and combined with contract law, they are sufficient to ensure 

successful collaborations where the remaining prerequisites are fulfilled. Measures on the EU 

level, especially in the context of PPPs should thus focus on developing mechanisms to share 

knowledge and technology between public and private sectors, thus creating a level playing 

field for the efficient use of data in both B2B and B2G contexts.   
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7. Conclusion 

The political, legal and economical basis for a sufficient B2G data sharing practice is still under 

development, and there are significant barriers to overcome, both for the private and public 

sector. The suggestion of a legal framework is arguably premature, if not illegitimate on the 

EU level. However, the current legal framework provided by the EU, although it is fragmented 

and somewhat vague, acts as a sufficient enabler for the further growth of a digital single 

market. The function of the data economy today reflects the overall purpose of the EU by 

allowing for economic integration, and it provides for a better playing field for companies that 

are or aim to be data intensive.  

 

A generally applied and more feasible solution to the B2G question is the advancement of 

public-private partnerships and the normalization of public contracts and concessions as tools 

for collaborations. In the legal sense, they provide for a standardized and comprehensive 

framework, that to a sufficient extent, address the legal issues that are not said to be covered 

by the primary and secondary legislation on EU-level. Furthermore, it allows for collaborations 

that benefit public interest while simultaneously fulfilling the objectives of single market 

integration and competitiveness. From the political perspective, stakeholder interests are 

maintained to a larger extent because both private companies and public sector bodies both act 

as autonomous legal entities that are in control of their own interests and most importantly, the 

allocation of their own resources. Compared to a legal framework that provide compulsory 

access to public sector bodies in a harmonized manner, the usage of public contracts and 

concessions is arguably more legitimate. 

 

It is evident that it is not only the fragmentation of laws that poses an issue, but also the 

fragmentation in the practices, levels of advancement and technical foundations among the 

stakeholders are significant barriers to the functioning of B2G data sharing in the EU. 

Harmonizing legal frameworks presumes a relatively harmonized market in order to ensure the 

smooth functioning of the provisions implemented, and in light of the findings in this paper, 

the practices and needs for interoperability and technological advancement are prerequisites 

for evaluating the need for compulsory access. In the legal sense, PPPs as public and concession 

contracts can not only regulate data sharing in itself, they have the ability to enable 

collaborations that allow for the technical advancement of the public sector as well as the 

innovative growth of especially SMEs. The implementation and development of programmes 



 66 

such as Horizon Europe for innovation is thus an alternative to compulsory access rules that 

should be investigated further, especially with respect to public-private partnerships for data 

access.  

 

The legal assessment combined with stakeholder views suggest that the EU law and practice is 

characterized by a high focus on market integration, which is in favor of an economic approach 

when evaluating the legitimacy of legislation. Thus, the public interest aspect does not prevail 

in EU lawmaking, making it insufficient for justifying legal intervention for compulsory access 

to data for public sector bodies. Considering the interpretation tools described in EU primary 

law, the overall objective of all EU legislation aims at enhancing single market growth and 

integration, albeit that the public interest aspect has gained significance over time. Nonetheless, 

the interests of the public must thus be balanced with the restrictions imposed on the single 

market in order to justify legal intervention in favor of the former. In the case of B2G data 

sharing, the aspect of feasibility, legitimacy and overall scope suggest that legal intervention 

for compulsory access is not justified. The findings in this paper thus suggest the further 

exploration of PPPs as a way to enhance B2G access as well as a tool to harmonise the overall 

digitalization of the European single market. 
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