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Abstract	
	

The	European	Union’s	response	to	the	Syrian	refugee	crisis	sparked	debate	about	a	breach	

with	international	law	on	refugee	protection	and	basic	human	rights.	This	thesis	aims	to	

understand	the	definition	of	a	refugee	in	international	law	and	what	this	implies	for	who	is	

subject	to	that	definition	and	how	the	EU	treats	that	definition.	This	is	then	used	together	

with	the	EU’s	asylum	policies	and	her	refugee	deal	with	Turkey	to	analyze	what	

implications	this	case	study	has	for	theories	of	international	law	and	politics.	The	analysis	is	

based	on	a	pragmatic	approach	that	allows	a	qualitative	analysis	integrating	theories	that	

are	normally	isolated	in	different	research	traditions	with	each	their	own	ontological	

assumptions.	

	

The	analysis	concludes	that	the	EU’s	asylum	policies	and	the	deal	agreed	with	Turkey	

constitute	an	ambiguous	approach	to	refugee	protection.	The	insights	provided	by	theories	

of	positivist,	realist	and	critical	legal	scholars	of	international	law	are	applied	to	discuss	

based	on	this	case	to	provide	a	contribution	to	the	debate.	I	argue	based	on	this	analysis	

that	the	key	actors	on	the	area	of	international	law,	as	well	as	the	impact	of	politics	and	

interests,	the	corresponding	interpretations	of	pieces	of	international	law	and	the	

likelihood	of	negative	consequences	are	all	factors	of	the	same	equation	of	international	

law,	though	the	individual	significance	and	share	of	each	of	these	factors	of	the	equation	of	

international	law	is	yet	to	be	determined.	 	
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1.	Introduction	
	

	

The	father	of	positivist	international	law	theory,	Lassa	Oppenheim,	had	an	ambition	for	

international	law,	according	to	which,	an	international	organization	would	one	day	be	

established	for	the	members	of	the	“family	of	nations”.	Oppenheim’s	ambition	further	

predicted	that	this	“family	of	nations”	would	ideally	at	some	time	encompass	all	of	

humanity.	Furthermore,	by	the	end	of	the	20th	century,	this	development	would	lead	to	at	

least	a	partial	codification	of	international	law	(Oppenheim,	1908).	 

	

If	Oppenheim’s	ambition	for	the	family	of	nations	is	stretched	conceptually	towards	a	larger	

empirical	extension,	it	could	arguably	comprehend	an	organization	like	the	United	Nations	

(UN).	In	this	sense,	the	UN	allows	for	a	great	example	of	an	organization	that	is	somewhat	

similar	to	the	concept	envisioned	by	Oppenheim	in	the	early	20th	century.	At	the	same	time,	

both	the	EU	and	the	UN	are	among	others,	some	of	the	major	actors	contributing	to	a	partial	

codification	of	international	law	through	the	many	conventions	agreed	upon	between	

contracting	states.	One	could	easily	argue,	however,	that	the	EU	is	only	contributing	with	

policies	and	pieces	of	international	law	on	a	mostly	regional	level	applying	mainly	to	

Member	States	of	the	Union.	

	

Those	institutions	at	the	same	time	partake	in	major	roles	with	each	their	share	in	human	

rights	as	well	as	refugee	protection	treaties.	However,	when	the	EU	in	2016	announced	a	

provisional	agreement	with	Turkey	(which	later	resulted	in	a	final	agreement	with	a	one-

for-one	principle	refugee	deal),	several	United	Nations	agencies	expressed	concerns	

regarding	the	implications	of	the	upcoming	agreement.	The	different	UN	bodies	on	the	area	

made	several	announcements	attempting	to	emphasize	that	such	an	agreement	might	result	

in	breaches	of	international	law	including	basic	human	rights	and	refugee	rights	(The	

Guardian,	2016).	The	agreement	was	criticized	as	it	basically	aimed	at	returning	the	

refugees	who	had	crossed	illegally	from	Turkey	to	Greece	in	order	to	continue	their	journey	
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to	another	European	country	to	file	their	application	for	asylum.	

	

Earlier	in	2016,	the	EU	had	been	unable	to	agree	on	an	adequate	response	to	the	huge	influx	

of	refugees	and	take	action.	The	inability	of	the	bordering	EU	Member	States	to	respond	to	

the	challenges	faced,	created	an	even	bigger	challenge,	as	it	resulted	in	a	chain	reaction	of	

several	EU	Member	States,	who	were	both	unwilling	and	unable	to	uphold	the	obligations	of	

the	Dublin	Regulation	(The	Guardian,	2016).	Large	numbers	of	refugees	especially	and	

mainly	from	Syria	due	to	the	ongoing	situation	within	the	borders	of	the	country,	but	also	

from	neighboring	countries,	were	migrating	through	Turkey	on	their	way	to	Greece,	after	

which	they	were	past	the	EU’s	external	borders	and	could	easily	move	on	to	their	next	

destination	depending	on	which	European	country	was	there	final	destination.	When	the	

EU	finally	made	the	agreement	with	Turkey	as	a	response	to	the	refugee	crisis,	it	might	have	

seem	like	they	had	finally	come	up	with	a	response	that	the	Member	States	could	agree	

upon	as	a	solution	to	at	least	some	of	the	challenges	posed	by	the	huge	influx	of	refugees	in	

recent	years.	However,	as	mentioned	above,	the	EU-Turkey	deal	did	not	come	without	

criticism	that	such	a	deal	might	be	in	breach	with	international	law,	violating	basic	human	

rights	and	refugee	rights.	

	

The	purpose	of	this	thesis	is	to	study	the	case	of	the	EU	in	terms	of	refugee	protection	in	

international	law	and	in	the	EU	as	well	as	the	deal	agreed	upon	between	the	EU	and	Turkey.	

The	purpose	is	further	to	understand	the	asylum	and	migration	policies	of	the	EU	in	the	

light	of	the	current	refugee	crisis	and	of	international	law	on	the	area.		

	

I	will	start	the	analysis	by	presenting	the	definition	of	the	term	“refugee”	using	a	definition	

of	refugee	in	international	law	in	order	to	understand	and	explain,	what	role	a	refugee	has	

in	practice	for	EU	Member	States	and	their	policies.	

	

I	will	make	use	of	a	case	study	of	the	EU’s	response	to	the	recent	and	ongoing	refugee	crisis	

as	a	specific	example.	
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Lastly,	I	will	discuss	different	definitions	of	international	law	from	different	research	

traditions,	which	will	serve	as	a	foundation	for	the	understanding	of	international	law,	

including	its	meaning	and	its	scope.	In	the	light	of	which	the	thesis	will	understand	asylum	

and	migration	policies	of	the	EU.	

	

These	parts	of	the	thesis	will	all	serve	to	answer	the	problem	formulation	and	research	

question,	as	well	as	the	corresponding	subquestions	listed	below.	

	

1.1	Research	Question	
	

“What	is	a	refugee	in	international	law	and	in	practice	for	EU	Member	States	and	their	

asylum	policies;	and	what	does	this	indicate	for	established	theories	of	international	law?”	

	

Does	the	asylum	and	immigration	policies	of	the	EU	support	the	protection	of	refugees	

under	international	law?	Are	the	same	EU	policies	consistent	with	the	purpose	and	

objectives	of	the	1951	Refugee	Convention?	

Is	the	EU-Turkey	refugee	deal	a	breach	of	international	law	on	the	area?	

Definition	of	international	law:	What	is	international	law,	and	what	does	this	imply	for	what	

is	subject	to	international	law?	What	does	this	imply	for	established	theories	of	

international	law?	

	

As	international	law	has	expanded	its	functional	and	temporal	scope	and	today	applies	to	

far	more	subjects	than	in	the	past,	does	international	law	also	represent	political	and	

sociological	aspect	today?	
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The	aim	of	the	thesis	is	to	make	a	small	contribution	to	the	debate	around	the	current	

theories	of	international	law	with	the	knowledge	gained	from	the	application	of	these	

theories	to	the	case	study	at	hand.	

	

	

1.2	Structure	
	

The	above	questions	are	all	questions	that	form	the	basis	for	the	analysis	by	which,	this	

thesis	will	provide	its	answer	in	order	to	make	its	small	contribution	to	the	broader	debate.	

The	aim	to	answer	these	questions	in	a	sensible	course	is	reflected	in	the	structure	of	the	

thesis	and	the	different	chapter	headings.	In	the	next	sections,	I	will	present	the	research	

design	of	the	thesis	including	the	focus,	the	research	approach,	debates	and	methods.	This	

will	be	followed	by	an	explanation	of	the	definition	of	a	refugee	in	international	law.	I	will	

then	initiate	the	analysis	in	the	following	sections	with	a	focus	on	European	asylum	and	

refugee	policies.	Initially,	I	will	explain	the	asylum	system	in	the	EU	based	on	legislation	on	

the	area.	Then,	I	will	account	for	recent	criticism	of	the	EU	due	to	the	EU-Turkey	refugee	

deal,	which	I	will	use	for	a	following	analysis	of	the	reasons	behind	the	agreement	of	the	

deal.	The	analysis	will	then	be	followed	by	a	discussion	of	international	law	based	on	inputs	

from	several	theories	of	international	law	and	their	contribution	to	the	debate	about	EU’s	

asylum	and	refugee	policies.	

	

	

1.3	Delimitation	
	

The	scope	of	this	thesis	in	relation	to	answering	the	research	questions	in	the	context	of	

theories	of	international	law	will	be	limited	to	the	schools	of	positivism,	realism	and	critical	

legal	studies.	Furthermore,	the	analysis	will	only	focus	on	the	case	of	the	EU’s	asylum	

policies	and	the	EU’s	response	to	the	current	refugee	crisis.	The	focus	will	be	limited	to	only	

include	the	areas	relevant	for	the	analysis	in	this	thesis	and	as	a	consequence	thereof,	the	
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analysis	will	not	take	into	account	complex	economics	in	relation	to	asylum	policies	as	well	

as	national	policies	and	legislation	on	the	area	within	individual	EU	Member	States.		

	

	

2.	Research	Design	and	Methods	
	

The	subject	of	this	thesis	is	an	example	of	a	subject,	which	navigates	at	the	crossroads	of	the	

spheres	of	law,	politics	and	even	business,	especially	at	the	national	level.	Therefore,	the	

research	questions	also	require	a	combination	of	several	approaches	in	order	to	understand	

and	best	possibly	explain	the	applied	definition	of	refugees,	the	EU’s	asylum	policies	and	in	

order	to	contribute	to	theories	of	international	law	based	on	the	findings	from	the	EU	case	

study.	 

	

The	pragmatic	approach	in	this	study	fits	well	the	need	for	reasoning	based	on	a	deductive	

approach,	when	making	use	of	existing	research	traditions,	while	identifying	and	analyzing	

the	relevant	legal	and	qualitative	sources.	Meanwhile,	the	discussion,	which	is	meant	to	lead	

to	some	partial	contribution	to	theories	of	international	law,	is	an	inductive	process.	This	

approach	results	in	a	research	procedure	consisting	of	a	combination	of	deduction	and	

induction.	 

	

The	Disciplined	Interpretive	Case	Study	

As	a	research	design	for	this	thesis,	I	will	apply	a	variation	of	the	disciplined	interpretive	

case	study,	which	is	used	to	explain	or	interpret	an	event	by	applying	a	known	theory	to	the	

new	terrain	posed	by	the	event	(Odell,	2001).	

	

In	order	to	accommodate	the	aim	of	my	thesis	at	the	disciplined	application	of	theories	to	

the	case,	I	will	state	theories	rigorously	as	needed	with	such	a	research	design	(Odell,	

2001).	The	aim	of	such	design	and	conceptual	work	is	to	achieve	the	ability	to	generate	an	



	 10	

additional	type	of	contribution	to	the	area	of	theories	of	international	law.	

	

This	choice	of	method	is	also	reflected	in	the	research	and	application	of	sources.	The	

analysis	is	a	thick	description	with	a	blurred	distinction	between	the	description	and	the	

interpretation,	which	will	continuously	interact.	The	analysis	will	consist	of	a	qualitative	

case	study,	which	is	characterized	by	the	mainly	use	of	qualitative	data	throughout	the	

thesis	in	general.	The	data	used	in	this	thesis	will	consist	of	secondary	data	from	publicly	

available	databases	such	as	journals,	newspapers,	legislation	and	for	instance	webpages	for	

key	actors	such	as	the	European	Commission.	

	

Even	though	theory-building	from	cases	can	sometimes	be	seen	as	a	subjective	approach,	

the	objectivity	of	such	an	approach	can	be	ensured	by	a	close	adherence	to	the	present	data.	

Thus,	the	close	adherence	to	data	plays	an	important	role,	in	this	thesis	as	well,	in	which	I	

will	apply	data	from	several	different	sources,	aiming	towards	an	analysis	that	has	taken	

different	angles	into	account,	in	order	to	avoid	a	bias	towards	one	party’s	subjective	

position	throughout	the	analysis.	Instead,	the	analysis	will	reflect	a	close	adherence	to	data	

that	not	only	illustrates	the	issues	concerned	from	different	angles	but	also	provides	the	

original	sources	of	legislation	and	different	takes	on	the	latter.	Even	though	description	

cannot	be	completely	objective,	the	thick	description	of	the	chosen	case	in	this	paper	will	

ensure	as	less	an	interpretive	approach	as	possible	initially,	in	order	to	avoid	any	bias	in	the	

description	of	the	case.	

	

Scholars	argue	that	the	reason	why	theory-building	from	cases	is	as	popular	and	relevant	a	

method	as	it	is,	is	because	it	is	one	of	the	best	at	building	bridges	from	rich	qualitative	

evidence	to	mainstream	deductive	research	(Eisenhardt	&	Graebner,	2007).	

	

In	international	political	economy,	there	exist	three	different	types	of	methodological	

personae.	These	can	be	divided	into	the	categories	defined	as	the	Refusers,	the	Orderers,	

and	lastly	the	Combiners.	The	titles	of	the	categories	explain	well	the	literal	approach	of	the	
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different	methodological	personae,	of	which,	the	Combiners	have	inspired	the	approach	

that	I	will	apply	throughout	this	thesis.	More	specifically,	the	thesis	will	be	based	on	the	

approach	of	Katzenstein,	who	is	among	others	one	such	a	scholar	of	the	Combiners.	In	his	

work	with	Ridra	Sil,	he	embraces	analytical	eclecticism	as	necessary	for	knowledge	and	for	

recognizing	the	mechanisms	that	are	necessary	in	order	to	develop	combinatorial	logic	(Sil	

&	Katzenstein,	2010).	

	

Analytic	eclecticism	is	neither	a	substitute	for	nor	superior	to	approaches	embedded	in	

research	traditions.	Its	role	is	to	complement	such	approaches,	and	its	contribution	

depends	largely	on	continued	engagement	with	these	approaches.	Sil	&	Katzenstein	argues	

that	it	deserves	greater	space	in	social	science	disciplines	than	it	currently	does	due	to	two	

reasons.	The	first	reason	is	that	analytic	eclecticism	aims	to	problematize	complex	

phenomena	that	are	usually	more	narrowly	classified	by	adherents	of	certain	research	

traditions.	The	second	reason	for	Sil	and	Katzenstein	is	the	fact	that	analytic	eclecticism	is	

designed	to	simultaneously	incorporate	theories	from	several	traditions,	which	can	allow	

linkages	and	insights	between	different	types	of	mechanisms	that	are	usually	treated	in	

isolation	due	to	their	origin	in	different	traditions	(Sil	&	Katzenstein,	2010).	

	

The	combinatorial	logic	of	analytic	eclecticism	does	not	depend	on	the	multiplicity	of	

methods	but	on	the	multiplicity	between	different	social	phenomena	and	processes,	which	

are	usually	treated	in	isolation	in	different	research	traditions	(Sil	&	Katzenstein,	2010).	

Therefore,	the	approach	in	this	thesis	will	illustrate	a	flexible	application	of	a	single	method	

based	on	an	interpretive	case	study,	in	which	the	problem	and	the	explanation	includes	an	

effort	to	put	together	theoretical	insights	from	separate	research	traditions.	In	coherence	

with	this	approach,	the	arguments	in	the	thesis	will	consist	of	how	the	deductions	of	

relevant	theories	fit	together	with	the	observed	empirical	data.	Moreover,	the	thesis	will	

also	illustrate	the	understanding	required	in	analytic	eclecticism	of	the	relative	strengths	

and	trade-offs	of	different	methods	as	well	as	an	openness	to	causal	stories	by	scholars	

employing	different	methods. 
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Traditional	research	traditions	explicitly	or	implicitly	focus	their	attention	on	certain	

mechanisms,	while	some	mechanisms	are	then	as	a	consequence	ignored	or	defined	away.	

The	advantage	of	applying	analytic	eclecticism	is	that	it	provides	the	ability	to	present	

complex	causal	stories,	where	different	mechanisms	are	incorporated,	which	usually	belong	

to	or	defined	by	different	research	traditions.	Therefore,	analytic	eclecticism	allows	to	avoid	

privileging	any	specific	conception	of	causal	mechanism,	and	to	trace	down	the	problem-

specific	interactions	among	a	variety	of	mechanisms	from	different	social	realities	or	

research	traditions	(Sil	&	Katzenstein,	2010).  
 

The	pragmatic	approach	holds	the	philosophical	assumption	that	social	phenomena	are	in	

fact	measurable,	even	though	they	are	socially	constructed	(Creswell,	2014).	It	needs	to	be	

emphasized,	however,	that	the	deductive	part	of	the	analysis	will	imply	a	primarily	

naturalist	ontology.	With	a	naturalist	ontology,	I	will	apply	an	ontological	assumption	that	a	

real	world	exists	out	there,	independent	of	whether	it	is	experienced	by	human	beings	or	

not.	Furthermore,	this	real	world	is	characterized	by	regular	patterns	and	individual	

particulars	(Moses	&	Knutsen,	2012).	 

	

This	thesis	seeks	to	note	and	clarify	the	strengths	and	limitations	of	theories	deriving	from	

the	positivist,	realist	and	critical	approaches	to	international	law	theories.	This	will	

especially	be	reflected	in	the	description	of	the	literature,	the	analysis	and	the	following	

discussions	regarding	theories	of	international	law	from	different	research	traditions.	

However,	in	line	with	the	overall	purpose	of	applying	a	pragmatic	research	approach,	the	

thesis	will	consist	of	mixed	methods.	While	the	second	part	of	the	thesis,	so	to	speak,	will	

apply	an	open	ontology,	as	a	means	of	looking	at	different	mechanisms,	the	initial	analysis	

of	the	European	asylum	policies	and	the	EU-Turkey	refugee	deal	will	be	addressed	through	

the	lens	of	the	naturalist	school.	

	

Such	an	analysis	requires	a	research	method	that	allows	for	an	interpretation	of	existing	
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international	law	theories	and	make	a	contribution	to	theory	building	in	international	law	

based	on	refugee	rights	and	asylum	policies.		

 

Even	though	Koskenniemi’s	criticizes	using	insights	and	methods	from	international	

relations	to	analyze	international	law,	which	also	emphasizes	the	role	of	politics	and	

interests	in	law,	his	thought	provides	a	good	point	of	departure	for	this	part	of	the	analysis.	

In	line	with	the	intentions	of	the	inductive	analysis,	Koskenniemi	argues	that	to	learn	law	is	

done	by	integrating	the	opposite	concerns	of	realism	and	critique,	or	normativity	and	

factuality	(Koskenniemi,	2012).	 

	

The	inductive	part	of	the	analysis	will	require	an	intersection	of	the	approach	with	the	

realist	and	the	critical	constructivist	philosophical	approach,	by	which	I	will	be	able	to	

assume	a	socially	constructed	reality	that	is,	however,	measurable.	This	approach	allows	a	

deeper	understanding	of	the	theories	of	international	law	in	the	light	of	the	empirical	

findings	of	the	study	on	refugees.	The	relevant	theories	of	international	law	can	then	be	

compared	to	the	findings	in	this	particular	case,	in	order	to	contribute	to	further	research	

and	theory	building	around	international	law.		

 

When	combining	different	worldviews	and	thereby	also	different	ontological	assumptions,	

it	is	important	to	be	aware	of	the	individual	effects	that	each	worldview	will	have	on	the	

study.	The	naturalist	school	of	philosophy	for	instance,	which	is	applied	in	the	deductive	

study	will	ignore	some	of	the	debates	around	international	law	with	critiques	stressing	the	

importance	of	politics	and	interests	in	international	law.	However,	it	allows	for	the	analysis	

to	focus	on	a	direct	interpretation	of	the	law,	as	it	is,	thus,	allowing	an	understanding	of	the	

relevant	laws	and	events.		

	

Although	research	based	on	analytic	eclecticism	does	not	need	to	be	framed	in	the	language	

of	mechanisms,	Sil	&	Katzenstein	argues	that	the	concept	has	heuristic	value	in	

distinguishing	causal	stories	presented	in	eclectic	accounts	from	those	constructed	within	
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research	traditions	(Sil	&	Katzenstein,	2010).	This	is	the	benefit	that	this	thesis	seeks	to	

achieve	with	its	application	of	the	above	research	design.	The	application	of	such	a	research	

design	is	not	atypical,	I	will	argue,	as	international	political	economy	tends	to	often	import	

approaches	from	elsewhere.	

	

	

3.	Refugee	protection	in	international	law	
	

As	a	short	introduction	to	the	subject,	I	will	present	in	the	following	sections	a	few	

important	pieces	of	legislation	in	terms	of	refugee	protection	in	international	law,	which	

will	be	referred	to	later	on	in	the	analysis	as	well.	The	cornerstone	of	refugee	protection	

consists	of	the	Convention	on	the	Status	of	Refugees	(1951)	and	its	amending	Protocol	of	

1967.	

	

However,	even	in	the	Universal	Declaration	of	Human	Rights,	there	are	provisions	on	the	

rights	and	the	protection	of	refugees.	According	to	Article	14	of	the	1948	Universal	

Declaration	of	Human	Rights,	“Everyone	has	the	right	to	seek	and	to	enjoy	in	other	

countries	asylum	from	persecution.”	Hence,	the	Declaration	of	Human	Rights	allows	

persons	who	are	persecuted	to	request	and	receive	protection	in	other	countries.	UN	

contracting	states	are	all	obligated	to	respect	the	asylum	granted	by	a	sovereign	state	to	

persons	under	article	14.	However,	states	are	themselves	evaluating	the	grounds	for	

granting	asylum	for	refugees	under	refugee	status	(Goodwin-Gill,	2014).		

	

	

3.1	Non-refoulement	
	

Non-refoulement	is	a	principle	of	international	law,	described	by	UN	as	the	most	essential	

component	of	asylum	and	of	refugee	status,	as	the	principle	serves	as	a	protection	against	
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return	to	a	country	where	a	person	has	reason	to	fear	persecution	(UNHCR	1977).		

Therefore,	article	33	of	the	1951	Refugee	Convention	provides	that:	

	

3.1.1	Prohibition	of	expulsion	or	return	(“refoulement”)		
	

“1)	No	Contracting	State	shall	expel	or	return	(“refouler”)	a	refugee	in	any	manner	

whatsoever	to	the	frontiers	of	territories	where	his	life	or	freedom	would	be	threatened	on	

account	of	his	race,	religion,	nationality,	membership	of	a	particular	social	group	or	political	

opinion.		

2)	The	benefit	of	the	present	provision	may	not,	however,	be	claimed	by	a	refugee	whom	there	

are	reasonable	grounds	for	regarding	as	a	danger	to	the	security	of	the	country	in	which	he	is,	

or	who,	having	been	convicted	by	a	final	judgment	of	a	particularly	serious	crime,	constitutes	

a	danger	to	the	community	of	that	country.”	(UN,	2011)	

	

	

3.2	The	1951	Refugee	Convention	
	

The	1951	Refugee	Convention	mentioned	several	times	above	is	the	key	legal	document	

that	forms	the	basis	of	the	work	of	the	UN	High	Commissioner	for	Refugees	or	the	UN	

Refugee	Agency.	The	Refugee	Convention	defines	the	term	´refugee´	and	introduces	also	the	

principle	of	non-refoulement,	which	is	mentioned	in	this	paper	as	an	important	principle	of	

international	law	on	refugees.	The	convention	is	signed	by	145	states	and	consists	of	a	

comprehensive	codification	of	the	rights	at	the	international	level	(UNHCR	(2),	2016).	

	

According	to	the	definition	in	the	Convention,	a	refugee	is	someone	who	is	“unable	or	

unwilling	to	return	to	their	country	of	origin	owing	to	a	well-founded	fear	of	being	

persecuted	for	reasons	of	race,	religion,	nationality,	membership	of	a	particular	social	

group,	or	political	opinion”.	In	addition	to	the	non-refoulement	principle,	which	prohibits	

the	expulsion	of	refugees	to	territories	where	they	fear	threats	to	life	or	freedom,	some	of	
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the	fundamental	principles	of	the	Convention	include	non-discrimination	and	non-

penalization.	The	latter	concerns	a	stipulation	that	refugees	should	not	be	penalized	for	

their	illegal	entry	or	stay	in	a	contracting	state	except	for	specific	exceptions.	Even	though	

asylum	seekers	might	consist	of	irregular	migrants,	who	have	breached	immigration	rules,	

the	Convention	illustrates	the	recognition	of	this	phenomenon	as	a	potential	necessity	for	

some	people	prior	to	seeking	of	asylum.	Hence,	the	Convention	prohibits	charging	people	

with	immigration	offences	or	criminal	offences	relating	to	the	seeking	of	asylum	and	

detaining	people	purely	because	of	their	seeking	of	asylum.	Furthermore,	the	Convention	

defines	minimum	standards	for	the	treatment	of	refugees	(UNHCR	(2),	2016).	

	

Furthermore,	the	Convention	includes	the	following	exclusion	clauses	of	the	Convention	in	

its	Article	32:	

“1.	The	Contracting	States	shall	not	expel	a	refugee	lawfully	in	their	territory	save	on	grounds	

of	national	security	or	public	order.		

2.	The	expulsion	of	such	a	refugee	shall	be	only	in	pursuance	of	a	decision	reached	in	

accordance	with	due	process	of	law.	Except	where	compelling	reasons	of	national	security	

otherwise	require,	the	refugee	shall	be	allowed	to	submit	evidence	to	clear	himself,	and	to	

appeal	to	and	be	represented	for	the	purpose	before	competent	authority	or	a	person	or	

persons	specially	designated	by	the	competent	authority.		

3.	The	Contracting	States	shall	allow	such	a	refugee	a	reasonable	period	within	which	to	seek	

legal	admission	into	another	country.	The	Contracting	States	reserve	the	right	to	apply	during	

that	period	such	internal	measures	as	they	may	deem	necessary.”	(UN,	2011)	

	

	

3.3	The	1967	Protocol	
	

The	1967	Protocol	to	the	Refugee	Convention	of	1951	is	its	only	amendment.	The	purpose	

of	the	Protocol	was	to	remove	the	limitations	of	the	Convention,	which	included	geographic	

and	temporal	limits	due	to	its	origin	as	a	post-Second	World	War	instrument.	The	Protocol	
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also	expanded	the	definition	of	a	refugee	and	obliged	states	to	comply	with	the	substantive	

provisions	of	the	Refugee	Convention	to	all	persons	covered	by	the	Convention’s	definition	

of	refugee	in	Article	1	(UNHCR,	2016,	3).	

	

	

3.4	Refugee	Protection	in	International	Law	
	

The	1951	Convention	and	the	1967	Protocol	is	widely	recognized	as	relevant	and	

fundamentally	important.	Thus,	States	that	are	parties	to	the	Convention	issued	in	2001	a	

Declaration	reaffirming	their	commitment	to	the	1951	Convention	and	the	1967	Protocol.	

In	this	Declaration	they	recognized	in	particular	that	the	key	principle	of	non-refoulement	is	

embedded	in	customary	international	law.	Furthermore,	the	General	Assembly	has	

frequently	called	upon	States	to	become	parties	to	these	instruments	(Brumar,	2009).	

	

The	definition	of	a	refugee	in	the	1951	Convention	as	well	as	in	the	UNHCR	statute	is	the	

same	definition	as	a	person	who,	“owing	to	well-founded	fear	of	being	persecuted	for	

reasons	of	race,	religion,	nationality,	membership	of	a	particular	social	group	or	political	

opinion,	is	outside	the	country	of	his	nationality	and	is	unable,	or	owing	to	such	fear,	is	

unwilling	to	avail	himself	of	the	protection	of	that	country;	or	who,	not	having	a	nationality	

and	being	outside	the	country	of	his	former	habitual	residence	as	a	result	of	such	events,	is	

unable	or,	owing	to	such	fear,	is	unwilling	to	return	to	it”	(Brumar,	2009).		

	

Even	though	the	above	mentioned	traditional	definition	of	a	refugee	focuses	on	the	well-

founded	fear	of	persecution,	this	definition	was	through	practice	and	guidelines	interpreted	

in	a	broad	manner,	which	permitted	a	larger	number	of	refugees	to	benefit	from	the	rights	

and	protection	provided,	the	definition	relies	on	a	set	of	subjective	and	objective	factors	and	

has	an	individualist	approach	(Brumar,	2009).	

	

In	order	to	be	granted	the	refugee	status,	one	must	therefore	meet	several	criteria	based	on	
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the	Convention	and	on	case	law,	which	has	interpreted	the	above	definition.	These	criteria	

consist	of	the	following:	

	

1.	The	person	in	question	must	have	crossed	an	international	border,	as	the	1951	

Convention	specifically	states	“…outside	his	or	her	country	of	origin”		

2.	He	must	invoke	a	well-founded	fear	of	persecution		

3.	The	invoked	ground	for	persecution	must	be	on	the	basis	of	one	of	the	five	reasons	

identified	by	the	1951	Convention:	race,	nationality,	religion,	membership	of	a	particular	

social	group	or	political	opinion.		

4.	The	person	does	not	have	the	protection	of	his	or	her	country	of	origin	(Brumar,	2009).	

	

This	traditional	definition	of	a	refugee	emphasizes	the	concepts	of	well-founded	fear	of	

persecution	on	the	five	reasons	mentioned	above	supports	an	individualist	approach,	while	

it	does	not	allow	taking	into	account	objective	circumstances,	which	lead	people	to	leave	

their	countries	in	seek	of	protection.	Even	though	in	practice,	there	have	been	attempts	to	

enlarge	the	sphere	of	beneficiaries	from	the	definition,	where	both	practice	and	case	law	

has	implied	changes	in	the	perception	of	a	refugee,	its	scope	remains	narrow	and	people	in	

need	can	therefore	be	rejected	protection	as	they	do	not	meet	the	criteria	of	the	above	

traditional	definition	(Brumar,	2009).		

	

	

4.	The	Refugee	in	EU	
	
For	EU	member	states,	it	is	not	only	laws	of	refugee	and	basic	human	rights	that	apply	

through	both	UN	and	EU.	Due	to	the	agreement	of	the	Dublin	Regulation	within	the	EU,	the	

EU	member	states	are	all	obliged	to	take	the	responsibility	of	a	refugee,	where	he	has	first	

arrived.	At	first	thought,	this	seems	to	be	placing	a	large	part	of	the	burden	on	the	EU	

bordering	states,	where	one	might	expect	most	refugees	to	arrive	at	first.	Even	though	this	
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is	not	always	the	case	in	a	modern	world,	where	far	countries	are	more	easily	accessible	

than	ever	before,	this	was	the	case	during	the	entry	of	huge	flocks	of	Syrian	refugees	in	

Europe	through	2015	and	2016.		

	

The	EU	member	states	were	during	the	influx	unable	to	uphold	the	obligations	of	the	Dublin	

Regulation.	The	first	member	states	on	the	route	to	Central	Europe	seemed	unwilling	or	

unable	to	take	responsibility	and	register	the	refugees,	which	led	to	a	chain	reaction	

through	all	of	the	EU,	resulting	in	each	member	breaking	the	exact	same	regulation.	As	a	

result,	some	member	states	even	reintroduced	border	controls,	even	though	they	are	

geographically	placed	in	the	central	sphere	of	the	European	Union	and	part	the	agreement	

over	the	passport-	free	Schengen	zone	(The	Guardian,	2016).		

	

	

4.1	Refugee	crisis	in	the	EU	
	

According	to	recent	numbers	from	the	UN	regarding	the	refugee	crisis,	more	than	4,8	

million	Syrian	refugees	have	been	registered	in	the	Middle	Eastern	region.	The	majority	of	

those,	consisting	of	2,7	million	Syrian	refugees,	have	been	registered	by	the	Turkish	

government,	while	UNHCR	has	registered	2,1	million	in	total	in	countries:	Iraq,	Jordan,	

Lebanon	and	Egypt.	Even	though	the	majority	of	people	who	have	fled	the	conflict	in	Syria	

are	hosted	in	other	countries	in	the	region	like	implied	by	the	4,7	million	registrations	

mentioned	above,	many	persons	have	chosen	to	continue	their	journey	through	transit	

countries	and	the	external	borders	of	the	EU	to	European	countries.	Thus,	between	April	

2011	and	September	2016,	more	than	1,177,000	Syrian	people	filed	their	asylum	

applications	in	Europe	(UNHCR,	2016).	
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4.2	The	EU	on	migration	
	

According	to	the	European	Commission,	one	of	their	current	priorities	is	on	migration.	The	

Commission	further	states	that:	

“The	plight	of	thousands	of	migrants	putting	their	lives	in	peril	to	cross	the	Mediterranean	has	

shocked.	It	is	clear	that	no	EU	country	can	or	should	be	left	alone	to	address	huge	migratory	

pressures.	The	European	Commission's	agenda	on	migration	sets	out	a	European	response,	

combining	internal	and	external	policies,	making	best	use	of	EU	agencies	and	tools,	and	

involving	all	actors:	EU	countries	and	institutions,	international	organisations,	civil	society,	

local	authorities	and	national	partners	outside	the	EU.”	(European	Commission	(2),	2016)	

	

Thus,	the	European	Commission	acknowledges	the	challenges	faced	by	EU	Member	States	

due	to	the	influx	of	refugees	during	the	refugee	crisis	caused	in	particular	by	the	internal	

unrest	in	Syria.	The	aim	at	reaching	a	common	European	response	is	also	described	as	

important	and	necessary	in	order	to	overcome	the	challenges	faced	both	by	Member	States	

at	EU’s	external	border	and	also	by	Member	States	further	away	from	the	South-Eastern	

borders	of	the	EU	due	to	the	massive	influx	of	refugees.	Therefore,	the	policy	areas	that	the	

European	Commission	has	put	on	the	agenda	on	migration	concerns	an	immediate	

response	to	the	refugee	crisis	and	especially	the	situation	at	EU’s	external	borders	in	the	

Mediterranean,	as	well	as	steps	in	the	longer	term	in	order	to	manage	all	the	aspects	of	

migration	prospectively	(European	Commission	(2),	2016).	

	

	

4.3	The	Schengen	Border	Code	
	

The	pressure	on	border	authorities	caused	by	migration	flows	is	not	a	new	phenomenon,	as	

it	has	been	an	ongoing	challenge	for	years.	However,	with	the	large	and	increasing	number	

of	refugees	in	the	current	refugee	crisis,	the	increasing	annual	number	of	detections	of	

illegal	border-crossing	along	the	external	border	of	the	EU	has	illustrated,	how	border	
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authorities	like	Greece	and	Italy	face	difficulties	performing	border	control.	They	were	

reporting	6,000	arrivals	of	migrants	per	day	and	thus	suffering	under	particularly	intense	

pressure	as	Member	States	at	the	EU’s	external	border.	However,	for	other	Member	States	

placed	geographically	further	away	from	EU’s	South-Eastern	external	border,	where	inflows	

of	migrants	are	more	common,	sudden	inflows	of	migrants	of	this	large	scale	was	a	new	

experience	causing	great	challenges	(Frontex,	2016).	

	

Due	to	a	smuggling	industry,	which	has	activities	spread	to	a	large	number	of	places	

throughout	the	Aegean	Sea,	surveillance	and	control	of	borders	become	extremely	difficult	

for	Member	States	at	the	external	EU	border.	Even	though	the	Schengen	Border	Code	

stipulates	that	the	Member	States	are	obliged	to	ensure	an	efficient,	high	and	uniform	level	

of	control	at	their	external	borders.	

	

In	Greece,	however,	especially	for	most	of	2015,	the	huge	number	of	migrants	did	not	allow	

the	country	to	set	up	efficient	practical	measures	to	address	all	challenges	simultaneously.	

These	challenges	included	the	rescue	at	sea	of	irregular	migrants,	registration,	screening	

and	identification	of	new	arrivals	in	terms	of	possible	security	issues,	the	provision	of	

assistance	to	those	in	need,	the	prevention	of	illegal	border	crossing	for	migrants	who	may	

not	be	in	need	of	protection,	and	the	prevention	of	secondary	movements	towards	other	

Member	States	within	the	EU	(Frontex,	2016).	

	

	

5	EU	Asylum	Policy	
	

In	the	EU,	the	asylum	and	migration	issues	were	transferred	from	the	Member	States	to	the	

Union	in	the	1997	Treaty	of	Amsterdam.	The	Amsterdam	Treaty	led	to	a	fusion	of	the	areas	

of	asylum	and	immigration,	while	calling	on	the	EU	to	come	up	with	harmonized	policies	on	

the	area	(Gilbert,	2004).	
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It	is	important	for	the	EU	that	the	Member	States	sharing	the	same	fundamental	values	have	

a	common	approach	in	terms	of	guaranteeing	high	standards	of	protection	for	refugees.	At	

the	same	time,	the	purpose	of	the	EU	asylum	policy	is	to	make	asylum	procedures	fair	and	

effective	and	not	possible	to	abuse	throughout	the	whole	Union	(European	Commission,	

2016).	

	

Therefore,	the	EU	member	states	made	a	commitment	in	1999	to	create	a	Common	

European	Asylum	System	(CEAS)	in	order	to	tackle	the	issues	arising	from	the	rapidly	

increasing	asylum	challenges	(UNHCR	Central	Europe,	2016).	The	Amsterdam	Treaty	

extended	the	competences	of	the	EU	in	the	policy	area	of	asylum	and	immigration.	As	a	

result,	a	new	body	of	legislation	was	adopted.	In	continuation	of	the	commitment	to	a	

common	asylum	system,	a	number	of	legislative	measures	was	adopted	by	the	EU	since	

1999	in	an	attempt	to	harmonize	the	asylum	systems	of	the	many	different	Member	States	

of	the	Union	and	to	improve	the	current	legislative	framework	(European	Commission,	

2016).	The	following	sections	outline	each	of	those	legislative	measures	and	their	purpose.	

	

The	first	stage	of	the	CEAS	consists	of	four	measures	adopted	in	2003,	which	serve	as	

building	blocks	for	the	system.	Two	of	those	measures,	namely	the	Dublin	Regulation	and	

the	Reception	Directive,	apply	specifically	to	applications	for	asylum	(Plender,	2008).	

	

1)	Council	Regulation	(EC)	343/2003	18th	February	2003	establishes	the	criteria	and	

mechanisms	for	determining,	which	Member	State	is	the	responsible	for	examining	an	

asylum	application	filed	in	one	of	the	EU	Member	States	by	a	third	country	national.	(“The	

Dublin	II	Regulation”	as	amended,	with	effect	from	6th	September	2003,	by	commission	

Regulation	1560/2003	of	2nd	September	2003	“The	Dublin	II	implementation	Regulation”)	

	

2)	Council	Directive	2003/9/EC	of	27th	January	2003	(The	Reception	Conditions	

Directive)	lays	down	minimum	standards	for	the	reception	of	asylum	seekers.	
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3)	Council	Directive	2003/86/EC	of	22nd	September	2003	(The	Family	Reunification	

Directive)	on	the	right	to	family	reunification.	

	

4)	Council	Directive	2003/109/EC	of	25th	November	2003	(The	long-term	Residents	

Directive)	concerns	the	status	of	third	country	nationals	who	are	long-term	Residents.	

	

These	are	now	supplemented	by	two	more	recent	measures	(among	others):	

	

Council	Directive	2004/83/EC	of	29th	April	2004	(The	Qualification	Directive)	includes	

minimum	standards	for	the	qualification	and	status	of	third	country	nationals	or	stateless	

persons	as	refugees	or	as	persons	who	otherwise	need	international	protection	and	the	

content	of	the	protection	granted.  
	

Council	Directive	2005/85/EC	of	1st	December	2005	(The	Asylum	Procedures	Directive)	

includes	minimum	standards	on	procedures	in	Member	States	for	granting	and	

withdrawing	refugee	status	(Plender,	2008).	

	

The	Dublin	Regulation	brings	within	community	law	the	substance	of	a	text	well	known.	

The	Family	Reunification	Directive	and	the	Long-term	Residents	are	not	confined	to	cases	

of	asylum,	and	therefore	these	will	not	be	part	of	the	more	detailed	description	below.	The	

sections	below	will	focus	on	the	Dublin	Regulation,	the	Reception	Conditions	Directive,	the	

Procedures	Directive,	and	the	Qualifications	Directive.		

	

	

5.1	The	Dublin	Regulation	
	

The	Dublin	Regulation	determines	which	member	state	is	responsible	for	examining	an	

individual	asylum	application	(UNHCR	Central	Europe,	2016)	It	determines	the	criteria	for,	
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and	how	to	determine	the	EU	Member	State	responsible	for	reviewing	an	application	for	

international	protection.	The	criteria	of	the	Dublin	Regulation	are	hierarchical	in	order,	

with	the	first	one	consisting	of	the	existence	of	a	family	in	a	Member	State.	The	second	

criteria	concerns	having	a	visa	or	residence	permit	in	a	Member	State,	while	the	last	one	

consists	of	–	whether	legally	or	illegally	–	entry	into	a	Member	State	(Papademetriou,	

2016).	The	purpose	of	those	criteria	is	to	avoid	abusing	of	the	system	either	by	individual	

persons	applying	for	asylum	by	filing	applications	in	several	Member	States	but	also	by	

national	authorities	of	states	that	may	otherwise	have	been	tempted	to	send	people	to	

another	Member	State	instead	of	taking	responsibility.	

	

The	Dublin	II	has	to	be	seen	alongside	the	other	elements	of	the	common	policy,	which	is	

being	presented	in	this	chapter,	however,	there	are	other	consequences	of	Dublin	II	that	

give	rise	to	concern	–	which	include	visa	requirements,	carrier	sanctions,	offshore	

processing,	and	Eurodac.		

	

The	introduction	of	visas	and	carrier	sanctions	should	be	viewed	as	working	in	combination	

to	place	decision-making	about	entry	back	with	the	state	of	departure.		

	

While	there	is	nothing	wrong	with	a	visa	regime	in	terms	of	attempting	to	control	

immigration,	there	might	be	something	wrong	with	the	fact	that	the	EU	ties	it	so	closely	to	

refugee	issues.	This	illustrates	a	failure	by	EU	Member	States	to	acknowledge	that	the	

provision	of	refugee	status	ought	to	be	about	protection,	not	numbers.	The	impact	of	the	

visa	regime	is	made	starker	by	carrier	sanctions.	Carrier	sanctions	are	imposed	on	the	

airline	or	ferry	company	that	brings	undocumented	irregular	migrants	into	the	European	

Union.	While	applicants	for	refugee	status	are	not	subject	to	anything,	due	to	the	fact	that	

the	definition	of	a	refugee	is	not	simple,	it	does	place	a	burden	on	the	staff	of	the	airline	or	

ferry	company	in	the	country	of	departure,	as	they	are	forced	to	make	decisions	that	

potentially	leave	individuals	open	to	gross	human	rights	violations	(Gilbert,	2004).	
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5.2	The	Reception	Conditions	Directive	
	

As	implied	by	the	title	of	the	directive,	the	Reception	Conditions	Directive	determines	the	

conditions	for	receiving	asylum-seekers,	including	matters	such	as	housing,	health	care,	

education,	residence,	freedom	of	movement,	employment,	information	with	more	(UNHCR	

Central	Europe,	2016).	Even	though	the	directive	stipulates	common	reception	standards	

for	EU	Member	States,	it	also	provides	the	Member	States	with	the	ability	to	grant	more	

favorable	treatment.	Thus,	the	directive	states	that	as	far	as	the	provisions	are	compatible	

with	the	directive,	Member	States	may	introduce	more	favorable	provisions	for	asylum	

seekers	and	other	close	relatives	of	the	asylum	seeker	on	the	basis	of	dependency	for	

humanitarian	reasons	(Gilbert,	2004).	

	

	

5.3	The	Asylum	Procedures	Directive	
	

The	Asylum	Procedures	Directive	determines	common	standards	for	asylum	procedures.	A	

distinctive	feature	of	this	piece	of	legislation	contrary	to	the	other	legislative	measures	of	

the	EU	mentioned	in	this	context	is	that	the	introduction	of	these	standards	is	not	

something	that	was	already	part	of	the	1951	UN	Convention	on	the	Status	of	Refugees	

(UNHCR	Central	Europe,	2016).	

	

	

5.4	The	Qualification	Directive	
	

The	Qualification	Directive	concerns	subsidiary	protection	for	people	facing	risks	of	serious	

harm	and	also	as	implied	by	the	title	establishes	minimum	standards	for	the	qualification	

and	status	of	third-country	nationals	or	stateless	persons	as	refugees	or	persons	who	

otherwise	need	international	protection	(UNHCR	Central	Europe,	2016).	In	other	words	the	
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Qualification	Directive	provided	for	minimum	criteria	to	be	applied	when	interpreting	the	

refugee	definition	contained	in	the	1951	UN	Refugee	Convention.	

		

So	far,	the	EU	has	been	able	to	set	common	minimum	standards	in	the	field	of	asylum.	

However,	these	standards	are	still	subject	to	varying	interpretation	and	derogations,	and	

the	way	they	are	implemented	in	EU	countries	varies	widely.	

	

The	right	to	asylum	and	the	prohibition	of	refoulement	(the	non-refoulement	principle),	

which	is	guaranteed	by	the	Charter	of	Fundamental	Rights,	the	1951	Convention	Relating	to	

the	Status	of	Refugees	and	its	1967	Protocol,	are	also	principles,	which	are	at	the	core	of	the	

Common	European	Asylum	System.	Therefore,	EU	Member	States	must	comply	with	both	

principles,	while	also	complying	with	the	case	law	of	the	Court	of	Justice	of	the	European	

Union	and	of	the	European	Court	of	Human	Rights	(ECHR)	(Papademetriou,	2016).	

	

Speaking	of	the	ECHR,	the	court	has	held	against	several	Member	States	for	violating	the	

legal	regime	of	the	EU	on	refugees	in	relation	to	issues	with	detention,	the	condition	of	

reception	facilities,	and	the	lack	of	legal	remedies.	The	ECHR	has	especially	found	Greece	to	

have	“serious	deficiencies”	in	its	asylum	system	and	as	a	consequence,	Member	States	are	

not	allowed	to	send	refugees	back	to	Greece,	as	the	first	country	of	entry,	even	though	the	

Dublin	Regulation	states	so,	as	mentioned	above.	The	system	of	the	Dublin	Regulation	is	

identified	by	some	as	the	key	structural	problem	of	CEAS	because	it	places	an	undue	burden	

on	countries	of	first	entry,	which	not	surprisingly	often	represents	countries	like	Greece	

(Papademetriou,	2016).	
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6	The	EU-Turkey	deal	
	

In	this	section	of	the	thesis,	I	will	account	for	the	process	and	details	in	numbers	and	

responsibilities	of	the	criticized	EU-Turkey	refugee	deal.	

	

The	EU	and	Turkey	agreed	in	November	2015	on	an	Action	Plan,	which	sought	to	increase	

cooperation	and	coordination	of	their	actions	as	a	reply	to	the	refugee	crisis,	as	well	as	to	

reduce	the	huge	influx	of	immigrants	who	enter	the	EU	through	Turkey	to	EU	border	

countries	like	Greece.	The	Action	Plan	includes	both	short-	and	long-term	measures	to	solve	

the	refugee	crisis.	The	objectives	of	the	Action	Plan	are	increase	cooperation	in	order	to	

reduce	migration	flows	from	Turkey	and	to	support	the	refugees	and	their	host	

communities	in	the	country.	The	European	Commission	announced	that	€3	billion	would	be	

given	to	Turkey	in	assistance	to	deliver	support	to	the	migrants	in	Turkey	as	a	result	of	the	

crisis.	Furthermore,	it	would	establish	legal	framework,	called	the	“Refugee	Facility	for	

Turkey,”	to	coordinate	and	streamline	the	actions	that	were	being	financed	

(Papademetriou,	2016).	

	

Turkey	has	since	the	start	of	the	refugee	crisis	provided	a	remarkable	amount	of	

humanitarian	assistance	to	refugees	from	Syria	and	Iraq,	which	amounts	to	nearly	€6.7	

billion.		The	number	of	asylum	seekers	who	have	reached	Turkey	was	by	2016	about	2.6	

million	people,	who	Turkey	has	then	given	temporary	status.	While	the	EU	today	continues	

to	provide	immediate	assistance	to	the	refugees	in	Turkey,	an	overall	amount	of	€365	

million	has	been	provided	from	the	EU	budget	to	directly	support	Syrian	refugees	and	

Turkish	host	communities	since	the	beginning	of	the	crisis	(Papademetriou,	2016).	

	

An	important	part	of	the	deal	between	the	EU	and	Turkey	consist	of	the	obligations	and	

responsibilities	the	two	parties	have	taken	on	themselves.	In	this	regard,	the	obligation	for	

the	EU	based	on	the	refugee	deal	includes:	
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1) providing	an	additional	€1	billion	for	the	period	2015–2016	to	help	Turkey	handle	

the	challenges	it	faces,	with	certain	activities	being	given	high	priority,	such	as	

humanitarian	assistance;	offers	of	legal,	administrative,	and	psychological	support;	

and	measures	related	to	the	employment	and	education	of	refugees.	

2) providing	Turkey	additional	funds	from	the	EU	Regional	Trust	Fund	for	Syria	and	

Iraq.	

3) continuing	assistance	to	Syrian	refugees	who	are	in	Lebanon,	Jordan,	and	Iraq,	and	to	

Syrians	who	are	internally	displaced,	in	order	to	eliminate	the	“push	factors,”	such	as	

internal	conflict,	poverty,	and	civil	war	that	force	people	to	leave	their	countries.	

4) supporting	resettlement	schemes	and	programs	in	the	EU	and	its	Member	States,	

with	the	objective	of	assisting	refugees	located	in	Turkey	to	enter	the	EU	in	a	

regulated	and	efficient	way	(Papademetriou,	2016).	

	

On	the	other	hand,	Turkey	has	taken	on	a	number	of	responsibilities	as	part	of	the	deal,	

which	includes:	

1) implementing	its	laws	on	foreigners	and	those	in	need	of	international	protection	

through	the	adoption	of	regulatory	legislation.	

2) ensuring	that	migrants	are	registered	and	given	appropriate	documents.	

3) ensuring	that	asylum	requests,	once	they	are	recognized,	are	completed	within	a	

short	time.	

4) implementing	policies	to	assist	refugees	to	integrate	into	society	and	to	promptly	

identify	and	provide	care	for	vulnerable	people,	such	as	children	or	victims	of	

trafficking	(Papademetriou,	2016).	

	

Another	part	of	the	agreement	included	a	factor	not	directly	in	connection	with	the	effort	

towards	solving	the	refugee	crisis.	The	EU	and	Turkey	have	agreed	to	apply	measures	

towards	a	visa	liberalization	dialogue,	and	the	readmission	agreement	between	Turkey	and	

the	EU.		The	visa	liberalization	dialogue	aims	to	work	towards	the	elimination	of	the	visa	

obligations	currently	imposed	on	Turkish	citizens,	who	wish	to	travel	to	the	Schengen	area	
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for	shorter	visits.	The	visa-free	regime	with	Turkey	presupposes	the	full	implementation	of	

the	readmission	agreement,	which	entered	into	force	on	1st	October	2014,	and	provides	for	

the	return	of	each	party’s	nationals	who	reside	illegally	in	the	EU	or	Turkey	to	their	

respective	countries	(Papademetriou,	2016).	

	

Due	to	the	fact	that	the	number	of	illegal	migrants	reaching	Greece	from	Turkey	has	

remained	very	high	and	has	not	illustrated	the	desired	effect	of	the	initial	Action	Plan,	the	

European	Council	and	the	Prime	Minister	of	Turkey	joined	each	other	for	discussions	in	

March	2016	regarding	the	following	proposals:	

-	All	new	irregular	migrants	coming	to	the	Greek	islands	from	Turkey	will	be	returned.	

-	For	every	irregularly	migrating	Syrian	resent	to	Turkey	from	the	Greek	islands,	another	

Syrian	from	Turkey	will	be	resettled	to	the	EU	Member	States.	

-	The	implementation	of	the	visa	liberalization	roadmap	with	all	Member	States	will	be	

accelerated	with	an	aim	of	lifting	the	visa	requirements	for	Turkish	citizens	by	the	end	of	

June	2016	at	the	latest.	

-	The	EU	will	facilitate	earlier	disbursement	of	the	initially	allocated	3	billion	euros	and	

decide	on	additional	funding	for	the	Refugee	Facility	for	Syrians,	and	lastly,	new	chapters	

will	be	opened	in	the	accession	negotiations	as	soon	as	possible	(Papademetriou,	2016).	

	

This	led	to	an	agreement	between	the	EU	and	Turkey	on	a	number	of	new	additions.	These	

additions	also	mentioned	in	short	above,	resulted	in	the	following	sections	in	the	conclusive	

deal	between	the	EU	and	Turkey.	According	to	this	agreement,	Turkey	must	take	back	all	

“new”	irregular	migrants,	who	sail	to	the	Greek	islands	after	20th	March	2016.	In	order	to	

comply	with	international	law,	it	is	stressed	in	the	agreement	that	all	kinds	of	mass	

expulsion	are	excluded,	and	that	everyone	will	get	their	application	for	asylum	registered	

and	treated	individually	in	Greece.	The	EU	then	finances	their	transfer	back	to	Turkey,	who	

commits	herself	to	ensuring	that	they	are	protected	in	accordance	with	international	

standards	for	refugees	and	that	they	will	not	be	sent	back	to	their	countries	of	origin	(DR,	

18/03/2016).	
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The	EU	countries	commit	themselves	to	receive	one	Syrian	from	the	refugee	camps	in	

Turkey	for	each	Syrian	irregular	immigrant	sent	back	to	Turkey.	Particularly	disadvantaged	

refugees	will	be	given	priority	as	well	as	migrants,	who	have	not	previously	entered	or	

attempted	to	enter	into	the	EU,	in	order	to	prevent	a	motivation	to	travel	illegally	to	the	EU.	

When	the	number	of	irregular	crossings	from	Turkey	to	Greece	is	hindered	or	at	least	

substantially	and	persistently	reduced,	EU	countries	will	activate	a	voluntary	humanitarian	

reception	program	for	refugees,	where	a	coalition	of	voluntary	countries	will	offer	to	

receive	Syrian	refugees	from	camps	in	Turkey	(DR,	18/03/2016).	

	

As	part	of	the	agreement,	Turkish	citizens	must	by	the	end	of	June	2016	have	the	right	to	

visa-free	entry	into	all	28	EU	countries.	It	is	a	requirement	that	Turkey	like	other	countries	

meet	the	72	criteria.	The	EU	will	together	with	Turkey	increase	the	pace	of	the	

disbursement	of	the	three	billion	euros	that	were	allocated	the	29th	November	2015.	When	

the	funds	are	close	to	being	used,	the	EU	will	mobilize	additional	funding	for	a	further	three	

billion	euros	until	the	end	of	2018.	As	something	new	and	additional,	the	EU	and	Turkey	

welcome	the	fact	that	the	work	to	expand	the	customs	union	continues	(DR,	18/03/2016).	

	

At	the	same	time,	the	EU	and	Turkey	also	make	commitments	in	relation	to	opening	

chapters	of	EU	accession	negotiations	for	Turkey.	Furthermore,	the	EU	commits	itself	to	

cooperate	with	Turkey	on	all	common	efforts	to	improve	the	humanitarian	conditions	in	

Syria.	The	aim	is	to	give	the	Syrian	people	the	opportunity	to	live	in	safer	areas	in	their	own	

country	(DR,	18/03/2016).	

	

Even	though	the	preliminary	critique	of	the	refugee	deal	between	EU	and	Turkey	was	met	

with	the	response	that	the	deal	did	indeed	comply	with	human	rights	and	was	not	a	breach	

with	international	law	on	the	area,	there	still	exist	controversy	around	the	agreement,	its	

compliance	with	basic	human	rights	in	international	law	and	the	actual	purpose	of	the	deal.	
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6.1	The	EU-Turkey	deal	–	why?	
	

The	EU	leaders	agreed	on	this	deal	with	Turkey	at	a	period	of	time,	where	there	was	not	

much	time	left	to	find	any	better	and	more	popular	solutions.	Offering	greater	assistance	

and	support	to	countries	of	first	asylum	or	supporting	for	instance	Greece	in	developing	its	

asylum	system	might	have	been	earlier	possible	solutions,	while	with	too	little	time	and	a	

non-functional	Dublin	Regulation	breached	by	numerous	Member	States,	reaching	a	deal	

with	Turkey	suddenly	seemed	a	necessity	(Collett,	2016).	

	

The	European	Commission	states	in	its	European	Agenda	on	migration	that	“one	of	the	

incentives	for	irregular	migrants	is	the	knowledge	that	the	EU’s	return	system	–	meant	to	

return	irregular	migrants	or	those	whose	asylum	applications	are	refused	–	works	

imperfectly.”	On	the	basis	of	this	assumption,	the	European	Commission	proposes	a	number	

of	key	actions,	which	includes	reinforcing	and	amending	the	Frontex	legal	basis	to	

strengthen	its	role	on	return,	as	well	as	the	development	of	the	concept	of	safe	country	of	

origin	(Frontex,	2016).	

	

When	return	policies	are	implemented	alone,	they	may	not	be	sufficient	to	lower	the	huge	

flows,	but	when	implemented	as	a	part	of	a	comprehensive	strategy	developed	in	

cooperation	with	third	countries,	returns	are	crucial	for	the	attempt	of	effectively	reducing	

the	pressure	at	the	EU’s	external	borders.	An	example	of	this	is	clearly	illustrated	by	the	

case	of	the	Western	African	route	to	the	EU,	which	used	to	be	the	main	route	for	refugees	

trying	to	entry	towards	the	EU	around	the	year	2005.	That	route	has	been	effectively	closed	

with	the	help	of	the	implementation	of	a	set	of	measures,	which	includes	increased	

surveillance,	and	strengthened	collaboration	with	the	migrants’	countries	of	origin	in	order	

to	prevent	departures.	Furthermore,	the	measures	include	effective	returns	guaranteeing	

that	those	who	do	not	need	protection	are	returned	as	quickly	as	possible	(Frontex,	2016).	

These	experiences	indicate	that	effective	returns	provide	an	effective	means	of	tackling	the	

pressure	from	the	huge	influx	of	refugees,	when	not	being	able	to	solve	the	issue	otherwise.	



	 32	

With	these	previous	experiences	in	mind,	it	seems	less	surprising	that	the	EU	chooses	this	

reply	to	the	challenges	faced	due	to	the	current	crisis.	

	

One	aspect	that	has	not	been	discussed	in	this	analysis	is	the	exclusion	clauses	or	the	

provisions	in	the	Convention,	which	determine	the	persons,	who	are	not	subject	to	

international	protection	even	though	they	do	have	a	well-founded	fear	of	persecution.	They	

are	defined	undeserving	of	international	protection	due	to	certain	acts	they	have	

committed.	Meanwhile,	the	application	of	these	clauses	have	traditionally	been	conditional	

and	based	on	proportionality	insofar	as	a	person	who	had	committed	acts	that	needed	to	be	

sanctioned	was	also	fulfilling	the	criteria	for	achieving	protection	under	the	criteria	set	in	

the	Convention.	However,	the	refugee	concept	is	approached	from	a	political	perspective,	

the	humanitarian	considerations	in	the	application	of	the	exclusion	clauses	of	the	

Convention	are	no	longer	justified	and	therefore	does	not	play	the	same	role.	This	is	a	trend	

that	seems	to	be	adopted	by	the	European	Court	of	Justice	in	its	recent	case	law.	In	the	

development	of	an	European	asylum	law,	where	the	European	Court	will	play	a	significant	

role	as	the	only	institution,	which	has	the	authority	to	interpret	EU	regulations,	it	is	clear	

that	the	direction	the	Court	is	offering	is	important	for	all	the	EU	Member	States	(Brumar,	

2012).	

	

	

6.2	Turkey	as	a	transit	country	
	

For	a	large	number	of	people	wanting	to	migrate	towards	Europe	because	of	war	from	Syria	

or	other	Middle	Eastern	states	such	as	Iraq,	Turkey	is	the	most	important	transit	country.	

Geographically,	the	country	is	placed	in	a	position	that	makes	it	an	obvious	route	as	it	

shares	borders	with	the	EU	on	one	side	and	some	of	the	key	countries	of	origin	of	migrants	

to	the	EU	on	the	other	side.	In	addition	to	its	geographical	position	in	relation	to	the	EU,	

Turkey	also	has	a	visa	policy	for	Syria	and	other	countries	constituting	the	main	source	of	

irregular	migrants	to	the	EU,	which	facilitates	Turkey’s	role	as	a	natural	transit	country	on	
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the	route	of	irregular	migrants.	In	forehand,	Turkey	is	hosting	a	great	number	of	Syrian	

refugees	and	as	they	are	increasingly	expanding	the	network	of	routes	for	the	national	air	

carrier	in	not	only	the	Middle	East	but	also	regions	like	Africa	and	South-east	Asia.	This	

expanding	network	of	routes	might	also	facilitate	the	importance	of	Turkey	as	a	transit	

country,	as	it	could	potentially	lead	to	easier	access	to	a	route	through	the	external	borders	

of	the	EU	for	a	large	number	of	irregular	migrants	(Frontex,	2016).	

	

The	route	from	countries	like	Syria	through	Turkey	towards	the	external	borders	of	the	EU	

is	illustrated	in	the	figure	below.	The	majority	of	irregular	migrants	using	Turkey	as	a	

transit	country	consist	of	Syrians,	who	are	able	via	fraudulent	travel	documents,	

safehouses,	boats	and	vehicles	from	a	well-developed	smuggling	industry	to	continue	their	

journey	to	Greece	and	into	EU	territory	(Frontex,	2016).	

Figure	6.2.1:	Main	routes	of	migration	based	on	detected	illegal	border	crossings	
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(The	Economist,	2016):	http://www.economist.com/news/europe/21662597-asylum-

seekers-economic-migrants-and-residents-all-stripes-fret-over-their-place-looking	

	

	

The	map	in	the	figure	above	helps	to	illustrate	the	geographical	position	of	Turkey,	which	as	

mentioned	above	constitutes	one	of	the	reasons	why	it	is	an	important	transit	country	for	

irregular	migrants	from	countries	like	Syria.	The	agreement	between	the	EU	and	Turkey	

could	serve	to	support	a	change	in	Turkey’s	attractiveness	and	importance	as	a	transit	

country,	while	it	offers	incentives	for	Turkey	in	terms	of	stopping	or	decreasing	irregular	

transition	across	the	common	borders	(Frontex,	2016).	

	

	

6.3	The	EU-Turkey	deal	-	EU	law	on	returns	
	

Pursuant	to	EU	law,	returns	of	the	persons	addressed	in	the	above-mentioned	EU-Turkey	

deal	are	possible	under	two	circumstances.	Persons,	who	can	be	considered	as	irregular	

migrants,	as	they	do	not	apply	or	do	not	qualify	for	asylum,	can	be	returned	to	Turkey	in	

compliance	with	EU	law.	Furthermore,	asylum-seekers	who	have	applied	for	asylum	in	an	

EU	Member	State	are	also	eligible	for	being	returned	to	Turkey,	if	they	do	not	meet	the	

criteria	for	the	right	to	non-refoulement,	because	they	arrive	to	the	country	in	question	

from	a	country,	where	they	have	or	could	have	claimed	protection.	Thus,	persons	arriving	

from	a	“safe	third	country”	or	the	“first	country	of	asylum”	are	eligible	for	return,	as	they	

have	had	the	ability	to	both	request	and	receive	protection.	Whether	Turkey	can	be	

considered	a	“safe	third	country”	or	not	is,	however,	a	key	question	of	the	discussion	of	

returns	in	the	case	concerned,	as	it	plays	a	crucial	role	in	determining	whether	returns	to	

Turkey	are	legal	or	not	according	to	both	EU	law	and	the	1951	Convention	(Collett,	2016).	

Furthermore,	another	point	of	criticism,	which	is	also	supported	by	the	findings	from	

interviews	conducted	by	the	UNHCR	in	February	2016.	These	show	that	almost	half	of	the	

irregular	migrants	from	Syria	taking	the	journey	through	Turkey	to	Europe,	do	so	in	order	
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to	join	their	family	members,	who	are	already	residing	in	Europe	(UNHCR,	2016).	

	

	

6.4	Recent	Criticism	
	

Recently,	a	report	from	Amnesty	International	raised	harsh	criticism	of	the	consequences	of	

the	EU-Turkey	refugee	deal,	as	thousands	of	refugees	are	stuck	on	the	Greek	islands	

between	Greece	and	Turkey,	as	they	are	waiting	on	being	returned	to	Turkey.	The	vice	

president	of	Amnesty	International	calls	the	deal	a	catastrophe	while	criticizing	European	

leaders	for	calling	the	deal	a	success	and	ignoring	the	high	costs	paid	by	the	refugees.	The	

criticism	is	to	be	seen	in	the	light	of	the	fact	that	after	the	deal	entered	into	force,	refugees	

were	put	in	detention	centers	on	the	Greek	islands	with	the	prospect	of	being	sent	back	to	

Turkey.	However,	many	of	the	refugees	end	up	being	trapped	on	the	islands	for	months,	

while	the	long-lasting	pressure	on	the	camps	have	led	to	a	lack	of	hot	water,	poor	hygiene	

and	inadequate	medical	care.	The	lack	of	security	and	decent	conditions	are	highly	

criticized	by	the	report	from	Amnesty	International,	who	also	point	that	as	long	as	Turkey	is	

not	a	safe	country,	the	EU	should	work	with	the	Greek	authorities	to	transfer	the	asylum	

seekers	to	the	Greek	mainland	as	urgent	as	possible,	and	European	government	should	give	

them	access	to	other	EU	countries	(DR,	14/02/2017).	

	

In	addition	to	all	the	criticism	of	the	EU-Turkey	refugee	deal	not	complying	to	basic	human	

rights,	some	even	go	as	far	as	to	expressing	concern	that	the	redistribution	agreement	to	a	

much	higher	degree	has	evolved	into	a	policy	of	deterrence	that	seek	to	deter	other	

refugees	with	the	lack	of	decent	conditions	on	the	Greek	islands	(DR,	14/02/2017).	

	

From	a	purely	strategic	perspective,	especially	in	terms	of	the	political	pressures	and	the	

economic	interests	of	the	other	EU	member	states	than	Italy	and	Greece,	who	are	

geographically	at	the	forefront	and	executing	the	policies	in	practice,	the	argument	that	the	

deal	and	the	lack	of	allocation	of	the	necessary	resources	by	other	EU	member	states	is	a	
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policy	of	deterrence	is	plausible.	

	

Therefore,	the	current	asylum	policy	of	the	EU	as	well	as	the	refugee	deal	made	with	Turkey	

is	a	strategic	move	after	a	longer	period	with	a	EU	that	was	unable	to	agree	on	a	response	to	

the	refugee	crisis	and	take	a	step	as	a	whole.	However,	whether	or	not	this	strategy	or	

policy	is	a	policy	of	deterrence	is	another	question.	Though	it	is	safe	to	say	that	both	

deterring	more	Syrian	refugees	from	travelling	to	Europe	as	well	as	leaving	the	

responsibility	of	taking	care	of	the	refugees,	treating	their	cases	and	their	return	to	Turkey	

to	especially	Greece	despite	the	lack	of	decent	conditions,	provides	benefits	for	EU	member	

states.	

	

When	it	comes	to	the	question	of	whether	the	deal	between	the	EU	and	Turkey	is	a	breach	

of	basic	human	rights	in	international	law	or	not,	one	must	first	and	foremost	define	

international	law.	The	definition	of	international	law	is	in	this	case	essential	for	the	

determination	of	what	is	subject	to	international	law,	and	what	implications	this	might	have	

for	the	discussion.	

	

	

7	Theories	of	International	Law	
	

In	relation	to	the	discussion	of	theories	of	international	law,	I	will	start	by	defining	and	

interpreting	positivist	international	law.	

	

	

7.1	Lassa	Oppenheim	and	Positivist	International	Law	
	

According	to	positivist	international	law,	the	key	assumptions	for	law’s	legitimacy	consist	of	

a	positive	declaration	because	law	must	be	expressed,	and	international	law	is	created	by	
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sovereign	states,	which	are	again	the	subjects	of	international	law.	Furthermore,	there	is	no	

necessary	conformity	of	international	law	to	morality	in	contrast	to	natural	law,	and	

therefore	law	is	effective	even	if	it	is	not	just	or	fair	when	measured	against	a	moral	

standard.	

	

Therefore,	law	does	not	have	to	be	consistent	with	morality	or	a	higher	state	of	reason,	

while	the	positivist	approach	to	international	law	is	based	on	or	created	by	the	assumption	

of	state	consent.	

	

7.1.1	Lassa	Oppenheim	
	

One	scholar	of	the	positivist	school	of	international	law	is	Lassa	Oppenheim,	who	is	referred	

to	as	the	father	of	positivist	international	law	theory.	In	Oppenheim’s	positivist	school,	the	

purpose	of	international	law	is	peace,	governance	of	interstate	relations,	peaceful	

settlement	of	disputes	and	establishment	of	legal	rules	of	war.	The	ideas	are	a	bit	similar	to	

natural	law	theory,	however,	as	mentioned	above,	there	is	no	necessary	conformity	of	

international	law	to	morality	in	the	positivist	school.	Furthermore,	the	positivist	approach	

also	includes	the	assumption	that	there	is	not	necessarily	a	need	of	the	existence	of	a	law-

giving	authority	to	ascertain	the	law.	Hence,	law	can	also	be	unwritten	and	customary	

(Oppenheim,	1908).	

	

Oppenheim	identifies	three	key	characteristics	of	law.	1)	The	existence	of	a	community,	2)	a	

body	of	rules	for	human	conduct,	and	3)	their	enforcement	by	an	external	power.	

	

Before	providing	the	definition	of	law,	Oppenheim	dismisses	the	argument	that	there	has	to	

be	a	sovereign	political	authority,	which	establishes	and	enforces	rules	for	human	conduct.	

According	to	his	thought	or	view,	he	first	points	out	that	on	the	international	arena,	it	is	

impossible	to	have	a	central	authority	over	and	above	sovereign	states.	This	fact	does	not,	

however,	deprive	international	law	of	its	legally	binding	character,	he	states	(Oppenheim,	
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1908).	

	

In	Oppenheim’s	definition,	the	body	of	international	law	consists	of	custom	and	treaties	

only.	State	practice	and	conviction	of	states	that	such	practice	is	legally	binding	makes	up	

the	custom,	while	the	only	valid	treaties	of	international	law	are	the	ones	based	on	state	

consent.	

	

7.1.2	Oppenheim	on	“the	family	of	nations”	
	

The	positivist	Oppenheim	describes	an	ambition	for	international	law	that	the	“family	of	

nations”	will	eventually	encompass	all	of	humanity.	In	his	work	from	the	beginning	of	the	

20th	century,	he	assumes	or	even	foresees	the	establishment	of	an	international	

organization	for	members	of	the	“family	of	nations”.	His	ambition	is	further	that	by	the	end	

of	the	20th	century	we’ll	see	at	least	a	partial	codification	of	international	law	(Oppenheim,	

1908).	

	

It	is	quite	interesting	to	note	that	today,	organizations	do	exist	that	somewhat	resembles	

Lassa	Oppenheim’s	ambition	of	a	family	of	nations.	When	talking	about	international	

human	rights	law	institutions,	one	cannot	fail	to	mention	the	United	Nations	and	the	

European	Union.	The	UN	contributes	to	international	law	for	instance	by	providing	human	

rights	treaties,	the	human	rights	council,	periodic	reports	with	concluding	observations	and	

an	individual	complaint	system	which	however	offers	only	non-binding	recommendations.	

With	its	great	number	of	member	countries	combined	however	with	the	system	in	question	

and	the	instruments	available,	the	UN	represents	the	widest	coverage	but	the	weakest	

accountability	mechanisms.	

	

The	Council	of	Europe,	however,	represents	the	strongest	human	rights	regime	in	the	world	

with	a	permanent	and	compulsory	court	for	all	Member	States,	where	even	individuals	are	

also	allowed	to	bring	cases.	The	EU	furthermore	also	has	law	on	and	policies	on	refugees	
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that	apply	to	its	Member	States.	

	

When	it	comes	to	human	rights	law	and	refugee	law,	both	institutions	make	great	

contributions	to	international	law	and	thereby	contribute	to	Oppenheim’s	ambition	of	a	

partial	codification	of	international	law.		

	

The	UN	currently	consists	of	193	Member	States	and	therefore	makes	up	an	international	

organization	that	arguably	covers	globally	(UN,	2017).	The	purposes	of	the	UN	described	in	

the	Charter	of	the	United	Nations	and	Statue	of	the	International	Court	of	Justice	(The	UN	

Charter)	include	among	others	to	maintain	international	peace	and	security	and	to	achieve	

international	cooperation	in	solving	international	problems	on	economic,	social,	cultural	or	

humanitarian	issues	(UN,	1945).	Furthermore,	in	its	preamble,	the	UN	Charter	sets	the	

objective	“to	establish	conditions	under	which	justice	and	respect	for	the	obligations	arising	

from	treaties	and	other	sources	of	international	law	can	be	maintained”.	The	development	

of	and	the	respect	for	international	law	are	obtained	by	multilateral	treaties,	courts	and	

tribunals,	as	well	as	the	Security	Council.	

	

According	to	the	UN,	International	law	“defines	the	legal	responsibilities	of	States	in	their	

conduct	with	each	other,	and	their	treatment	of	individuals	within	State	boundaries.	Its	

domain	encompasses	a	wide	range	of	issues	of	international	concern,	such	as	human	rights,	

disarmament,	international	crime,	refugees,	migration,	problems	of	nationality,	the	

treatment	of	prisoners,	the	use	of	force,	and	the	conduct	of	war,	among	others.	It	also	

regulates	the	global	commons,	such	as	the	environment	and	sustainable	development,	

international	waters,	outer	space,	global	communications	and	world	trade”	(UN,	2017).	

	

Take	notice	that	refugees	and	migration	are	areas	that	are	mentioned	as	issues	of	

international	concern	that	is	encompassed	by	the	domain	of	international	law.	

	

How	does	the	EU	fit	into	the	definition	of	the	family	of	nations	provided	by	Oppenheim?	
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The	EU	is	an	economic	and	political	union,	which	consists	of	28	Member	States.	What	

started	as	an	economic	union	between	six	European	countries	in	the	aftermath	of	the	

Second	World	War,	has	since	then	developed	into	a	single	market	and	an	international	

organization	with	a	greater	span.	Today,	the	policy	areas	of	the	EU	span	from	a	great	variety	

of	issues	other	than	trade	and	economy	such	as	justice,	migration,	external	relations	and	

security,	as	well	as	health,	climate	and	environment	(EU,	2017).	

	

Meanwhile,	with	the	necessary	fora	and	ability	to	set	the	agenda	in	terms	of	legal	and	

political	aspects,	the	EU	provides	an	important	actor	on	the	area.	Despite	its	arguably	

mainly	regional	influence,	the	EU	leads	to	a	Europe	constituting	the	only	region	in	the	world	

which	is	capable	of	establishing	binding	legal	instruments	with	clear	and	both	substantive	

and	procedural	interpretations	of	the	obligations	broadly	framed	under	the	1951	Refugee	

Convention	(Byrne,	Noll	&	Vedsted-Hansen,	2004).	

	

According	to	the	EU	itself,	the	EU	is	based	on	the	rule	of	law,	and	everything	it	does	is	

thereby	founded	on	treaties,	“voluntarily	and	democratically	agreed	by	its	member	

countries”.	Furthermore,	the	EU	announces	one	of	its	main	goals	as	being	to	promote	

human	rights	both	internally	in	the	EU	and	globally	around	the	world.	In	this	context,	it	is	

expressed	that	human	dignity,	freedom,	democracy,	equality,	the	rule	of	law	and	respect	for	

human	rights	constitute	the	core	values	of	the	EU	(EU,	2017).	The	EU	for	instance	

contributes	to	the	codification	of	international	law	on	the	latter	by	instrument	such	as	the	

EU	Charter	on	Fundamental	Rights	and	the	European	Court	of	Justice.	Furthermore,	in	all	

agreements	with	non-EU	member	countries	on	cooperation	or	trade,	the	EU	includes	a	

human	rights	clause	stipulating	that	human	rights	are	central	to	relations	with	the	EU,	

while	in	a	number	of	instances,	the	EU	has	also	imposed	sanctions	for	human	rights	

breaches	(EU,	2017).	

	

The	description	provided	by	the	EU	of	itself	as	an	organization	does	not	fall	far	from	the	
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perception	and	assumptions	of	positivism	on	international	law	and	particularly	

Oppenheim’s	ambitions	on	international	law	and	the	family	of	nations.		The	positivist	

school	in	general	follows	the	idea	of	state	consent,	and	positivists	are	also	likely	to	insist	on	

the	interpretation	of	the	rules,	while	they	will	go	a	long	way	to	make	them	work.	This	

supports	a	view	on	international	law	as	something	set	in	stone.	It	is	a	fundamental	positivist	

principle	that	no	state	can	be	bound	by	international	law	that	it	has	not	explicitly	consented	

to.	

	

Contrary	to	other	schools	of	thought	in	international	law,	there	is	no	hierarchy	between	

treaties	and	customary	law	in	positivism.	The	two	are	instead	linked	in	the	sense	that	

treaties	are	made	and	interpreted	in	the	shadow	of	customary	law,	while	treaties	can	serve	

to	either	codify	existing	customary	law	or	provide	an	incentive	for	its	development	

(Oppenheim,	1908).		

	

Customary	international	law	is	the	definition	of	an	accepted	practice	or	practice	of	long	

standing	common	understanding	of	specific	rules.	There	are	of	course	debates	on	what	

counts	as	practice	and	the	like,	which	does	not	however,	carry	any	relevance	in	the	context	

of	this	thesis	and	will	therefore	not	be	further	discussed	in	this	section.	

	

In	legal	positivism,	it	is	assumed	that	law	is	made	in	consistency	with	previous	ruling.	This	

emphasizes	the	importance	of	customary	international	law	in	positivism.	Even	though	there	

is	no	hierarchy	between	treaties	and	customary	international	law,	there	is	a	relation	that	

supports	the	aforementioned	explanation	about	the	EU’s	emphasis	on	treaties	and	state	

consent.		

	

Jus	Cogens	or	peremptory	rules	of	international	law	is	the	definition	of	rules	from	which	no	

derogation	is	permitted.	Thus,	article	53	of	the	Vienna	Convention	on	the	Law	of	Treaties	

(VCLT)	states	that:	“A	treaty	is	void	if,	at	the	time	of	its	conclusion,	it	conflicts	with	a	

peremptory	norm	of	general	international	law.	For	the	purposes	of	the	present	Convention,	a	
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peremptory	norm	of	general	international	law	is	a	norm	accepted	and	recognized	by	the	

international	community	of	States	as	a	whole	as	a	norm	from	which	no	derogation	is	

permitted	and	which	can	be	modified	only	by	a	subsequent	norm	of	general	international	law	

having	the	same	character.”	(VCLT,	1969)	

	

Examples	of	these	peremptory	norms	include	for	instance	the	prohibition	of	use	of	force,	

prohibition	of	genocide,	torture	and	other	crimes	against	humanity.	Thus,	treaties	in	

violation	of	the	VCLT	are	therefore	automatically	null	and	void.	

	

Besides	the	peremptory	norms	of	international	law	as	described	in	the	above,	another	

important	contribution	by	the	VCLT	to	international	law	is	what	is	called	“pacta	sunt	

servanda”.	Pacta	sunt	servanda	is	the	idea	that	parties	to	an	agreement	must	keep	their	

promises	and	interpret	treaties	in	good	faith	or	in	a	manner	that	supports	its	effectiveness	

(VCLT,	1969).	

	

	

7.2	Hans	Morgenthau	and	Realist	International	Law	
	

While	positivist	scholars	of	international	law	follow	the	idea	of	state	consent,	realist	

scholars	place	more	emphasis	on	practice	and	power	relations.	A	positivist	will	be	willing	to	

go	a	long	way	to	make	rules	work	and	is	therefore	also	likely	to	insist	on	the	interpretation	

of	rules	before	mentioning	anything	about	states	being	on	the	way	of	making	new	

conventions	or	the	like.	A	realist	will	however	–	roughly	speaking	–	not	get	stuck	on	

technicalities	in	relation	to	interpretation	of	law	and	the	like	but	instead	insist	on	a	desire	of	

changing	things	relatively	faster.	The	realist	approach	holds	that	science	must	be	reconciled	

with	empirical	facts.	

	

There	is	no	international	refugee	tribunal,	which	provides	definitive	interpretations	of	the	

1951	Refugee	Convention	(Gilbert,	2004).	This	is	quite	an	interesting	fact	in	terms	of	
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theories	of	international	law.	The	above-mentioned	Oppenheim	and	Koskenniemi,	which	I	

will	present	below,	and	their	schools	of	international	legal	theories	provide	different	

definitions	of	what	international	law	is	and	what	is	subject	to	it.	

	

The	two	theories	provide	contrasting	views	on	whether	law	can	be	separated	from	politics	

or	not,	however,	there	is	one	school	of	international	law	that	provides	a	different	account	of	

when	international	law	exist	which	is	quite	interesting	for	the	discussion	of	EU’s	refugee	

and	asylum	policies.	The	realist	theory	of	international	law	emphasizes	the	social	and	

empirical	forces	that	determine	actual	content	and	working	of	legal	rules.	These	legal	rules	

are	in	a	functional	relationship	with	regulative	ideals	and	social	mechanisms.	Therefore,	the	

realist	scholar,	Morgenthau,	argues	that	international	law	exist	when	1)	identical	or	

complementary	interests	between	states	exist,	backed	by	force	as	a	last	resort,	or	when	2)	a	

mere	balance	of	power	prevents	a	state	from	breaking	rules	of	international	law.	This	

assumption	supports	an	argument	that	a	rule	in	international	law	is	valid	only	when	the	

violation	of	that	rule	is	likely	to	be	followed	by	an	unfavorable	reaction	such	as	a	sanction	to	

its	violator	(Morgenthau,	1940).	

	

Is	law	set	in	stone,	and	who	is	to	decide,	what	is	international	law?	

Koskenniemi	provides	an	interesting	view	on	international	law	as	something	that	is	not	

separable	from	international	politics	and	as	objective	as	positivists	might	argue.	

	

	

7.3	Martti	Koskenniemi	and	Critical	Legal	Studies		
	

One	scholar	who	provides	a	critical	approach	to	international	law	is	Martti	Koskenniemi.	

Koskenniemi	and	other	critical	legal	theorists	state	that	law	is	not	different	than	and	

separate	from	politics.	In	critical	legal	studies,	law	is	not	objective	in	contrast	to	the	

positivist	view.		According	to	Koskenniemi,	organizing	society	through	legal	rules	is	

premised	on	the	assumption	that	these	rules	are	objective	in	some	sense	that	political	ideas,	
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views,	or	preferences	are	not.	Therefore,	in	order	to	show	that	international	law	is	objective	

and	independent	from	international	politics,	the	legal	mind	aims	on	the	one	hand	to	ensure	

the	concreteness	of	the	law	by	distancing	it	from	theories	of	natural	justice.	On	the	other	

hand,	it	aims	to	ensure	the	normativity	of	the	law	by	creating	distance	between	the	law	and	

actual	state	interest,	behavior	or	will.	Koskenniemi	argues	that	law	enjoys	independence	

from	politics	only	of	both	of	these	two	conditions	apply	simultaneously	(Koskenniemi,	

1990).	

	

Koskenniemi	argues	that	the	world	and	views	about	the	world	is	conflicting,	and	therefore	

any	grand	design	for	a	world	order	will	always	be	questionable.	This	view	is	based	on	his	

assumption	that	any	world	order,	any	principle	or	legal	rule	will	only	seem	acceptable	when	

stated	abstractly,	while	it	will	have	overruled	some	other	interpretation	when	applied.	He	

argues	that	social	theorists	have	recently	documented	a	modern	change	in	national	

societies	towards	a	society,	in	which	social	conflict	is	increasingly	met	compromises	and	

flexible	standards.	This	turn	away	from	general	principles	and	formal	rules	into	

contextually	determined	equity,	he	argues,	may	as	well	reflect	a	similar	turn	in	the	

development	of	international	legal	thought	and	practice.	The	solution	for	issues	of	

contextual	justice	should	not	be	found	in	the	application	of	ready	made	rules	or	principles	

but	requires	instead	going	into	areas	such	as	politics,	social	and	economic	fields,	which	

were	formally	delimited	beyond	the	point	of	legal	arguments	as	was	the	case	in	the	

aforementioned	positivist	approach	(Koskenniemi,	1990).	

	

Critical	legal	studies	argue	against	liberal	and	positivist	legal	theory	and	their	emphasis	on	

law	as	an	objective,	rational	process.	While	positivists	for	example	would	argue	that	law	is	

different	from	politics	and	emphasize	the	interpretation	of	rules	as	earlier	explained,	

critical	scholars	argue	that	this	interpretation	is	never	objective	and	law	is	not	separate	

from	politics.	
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Martti	Koskenniemi,	the	work	of	whom	was	referenced	in	the	above,	is	one	of	the	present	

scholars,	who	argue	that	law	is	never	set	in	stone.	In	the	work	of	Koskenniemi	and	Leino	

from	2002,	they	argue	against	the	idea	of	positivist	legal	scholars	that	law	should	be	made	

in	consistency	with	previous	ruling.	The	argument	for	the	critique	is	based	on	the	

assumption	that	maintaining	and	continuing	a	tradition	of	making	law	on	the	basis	of	

previous	ruling	serves	certain	interests.		They	argue	that	the	empirical	world	is	not	

consistent	but	in	fact	consists	of	competing	interests.	Therefore,	international	law	is	not	

necessarily	just	about	ensuring	universal	rights	and	the	like	but	merely	an	expression	of	

competing	interests	(Koskenniemi	&	Leino,	2002).	If	one	agrees	the	above	argument	that	

law	can	not	be	separated	from	politics,	then	of	course	Koskenniemi	and	Leino	are	right	as	

certain	power	structures	and	interests	have	then	helped	shape	previous	ruling,	and	

upholding	a	consistency	with	this	will	then	only	help	to	serve	the	exact	same	interests.	

	

According	to	this	account,	there	is	no	natural	normative	order,	as	a	normative	order	is	only	

justifiable	if	and	when	it	can	be	linked	to	the	concrete	wills	and	interests	of	individuals.	

Meanwhile	legal	standards	emerge	from	the	legal	subjects	themselves,	and	the	only	

normative	arguments	are	the	ones	that	come	from	people	themselves,	who	are	subject	to	

law.	Social	order	will	therefore	become	binding	on	these	same	subjects,	and	they	cannot	

invoke	their	subjective	opinions	to	escape	its	constraining	force.	

	

While	politics	is	subjective	and	ruled	by	power	and	interests,	law	is	objective	in	a	manner	

that	politics	is	not.	Therefore,	Koskenniemi	argues	that	justifiable	solutions	to	normative	

problems	or	legal	conflicts	must	be	brought	in	a	legally	determined	manner,	independently	

of	political	considerations.	This	is	referred	to	as	the	“Rule	of	Law,	which	is	defined	by	2	

main	criteria.	The	first	criteria	concerns	equality	before	the	law,	which	means	that	law	

applies	equally	to	everyone,	and	one	cannot	get	special	treatment	depending	on	status.	The	

second	criteria	concerns	uniform	application,	which	means	that	law	is	not	applied	different	

according	to	who	is	the	subject	but	it	is	applied	the	exact	same	way	to	everyone	with	no	

political	considerations.	
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According	to	Koskenniemi,	international	law	does	not	provide	a	non-political	way	of	dealing	

with	international	disputes.	Koskenniemi	calls	the	emphasis	on	legal	objectivity	an	

association	with	outdated	views	about	the	automatic	character	of	law	application	and	the	

logic	of	legal	deduction.	However,	he	argues	that	there	is	no	automatic	application	of	

international	law	or	law	in	general.	Law	is	something	where	there	is	no	single	mathematical	

equation	with	one	single	answer.	While	positivists	like	to	apply	the	law	to	the	facts	and	

thereby	treating	those	two	as	separate	factors,	Koskenniemi	argues	that	law	cannot	be	

separated	from	facts	and	reason	but	these	are	interconnected	in	a	circular	reasoning	

process.	Therefore,	positivist	claims	of	objectivity	face	the	problem	of	content,	because	an	

assessment	of	what	the	rules	say	requires	interpretation	and	therefore	cannot	be	objective	

(Koskenniemi,	1989).	

	

	

8	Discussion	of	the	EU	in	the	refugee	crisis	
	

In	relation	to	the	refugee	crisis,	the	EU	explains	that	many	vulnerable	people	are	coming	to	

the	EU	to	seek	asylum.	Asylum	is	defined	as	a	form	of	international	protection	that	is	given	

to	people,	who	are	fleeing	their	home	countries	and	who	cannot	return	due	to	a	well-

founded	fear	of	persecution.	The	EU	considers	itself	as	having	a	both	legal	and	moral	

obligation	to	protect	those	in	need.	Meanwhile,	Member	States	of	the	EU	are	responsible	for	

examining	asylum	applications	in	order	to	decide	who	will	receive	protection	in	the	Europe	

(EU,	2017).	

	

It	is	stated	however,	that	not	everyone	coming	to	Europe	is	in	need	of	protection,	referring	

to	the	many	people	leaving	their	home	country	in	an	attempt	to	improve	their	lives	on	

factors	such	as	career	and	income,	and	thereby	not	fleeing	due	to	a	fear	of	persecution	in	

their	home	country.	This	group	of	people	are	often	referred	to	as	economic	migrants,	it	is	
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explained,	and	if	their	asylum	application	is	turned	down,	the	national	governments	of	the	

EU	Member	States	have	an	obligation	to	remove	and	transfer	them	to	their	home	country,	

or	another	safe	country	which	they	have	passed	through	(EU,	2017).	

	

According	to	the	EU,	thousands	of	people	have	died	at	sea	attempting	to	reach	the	EU,	while	

nearly	90	%	of	the	refugees	and	migrants	to	the	EU	have	paid	organized	criminals	and	

people	smugglers	to	get	them	across	borders.	As	a	result,	they	are	known	as	“irregular”	

migrants	—	that	is,	they	have	not	entered	the	EU	through	legal	means	(EU,	2017).	

	

Providing	so	many	people	with	food,	water	and	shelter	off	course	provides	high	costs	due	to	

the	necessary	resources	of	some	EU	Member	States.	This	is	especially	the	case	for	Greece	

and	Italy,	where	the	vast	majority	of	refugees	and	migrants	first	arrive	in	the	EU	due	to	

their	aforementioned	geographical	position,	while	many	of	these	people	eventually	want	to	

reach	other	EU	countries	such	as	Germany	or	Sweden.	This	has	also	caused	problems	in	

other	Member	States,	which	migrants	have	been	passing	through	with	the	aim	of	reaching	

through	to	their	final	destination,	such	as	Slovenia,	Croatia,	Hungary	and	Austria	(EU,	

2017).	

	

Meanwhile,	it	seems	like	the	lack	of	decent	conditions	in	the	camps,	where	refugees	are	put	

to	wait	for	their	return	to	their	home	country,	does	not	seem	to	be	an	issue	for	border	

countries	like	Greece	only.	Recently,	a	chief	psychiatric	doctor	with	extensive	knowledge	on	

the	policy	area	of	migration	made	a	critical	statement	about	the	departure	center	for	

asylum	seekers	in	Denmark,	calling	it	a	system	that	is	harmful	for	people’s	health.	The	chief	

doctor	refers	to	the	provisions	of	the	UN	Convention	against	Torture	that	doctors	should	

not	contribute	to	torture	or	inhuman	treatment	pointing	out	that	the	condition	that	the	

residents	at	the	camps	can	experience	as	meaninglessness	and	powerlessness	increases	the	

risk	of	illness	(DR,	23/02/2017).	

	

Despite	the	criticism	from	international	organizations	such	as	Amnesty	International,	it	
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does	not	seem	like	the	EU	Member	States	are	in	general	committed	to	improving	the	

conditions	in	their	refugee	camps.	

	

Recently,	the	Hungarian	Parliament	passed	a	new	law	that	makes	it	possible	to	retain	every	

single	asylum	seeker	in	camps	placed	by	the	country's	Southern	border.	The	new	law	aims	

to	prevent	asylum	seekers	from	moving	freely	inside	Hungarian	borders	or	leaving	the	

country,	while	their	application	for	asylum	is	being	processed.	The	bill	leading	to	the	new	

law	was	earlier	criticized	for	ignoring	EU's	guidelines	prohibiting	detention/retention	of	

people	on	the	basis	of	an	application	for	asylum.	The	critique	of	the	law	now	passed	by	the	

Hungarian	Parliament	is	based	on	its	allowance	of	retaining	even	elderly	and	ill	people	as	

well	as	families	with	children	(DR,	07/03/2017).	

	

So	is	the	criticism	of	the	EU	as	breaching	international	law	and	basic	human	rights	

justifiable?	

	

The	aforementioned	principle	of	non-refoulement	is	an	obligation	of	refugee	law	viewed	by	

scholars	as	a	fundamental	principal	and	international	legal	obligation	constituting	the	

cornerstone	of	international	refugee	law.	The	practice	of	non-refoulement	in	the	many	

years	it	has	existed	has	transformed	it	to	a	principle	that	scholars	argue	is	binding	both	as	a	

matter	of	treaty	law	and	as	a	matter	of	customary	law.	Moreover,	it	is	even	argued	to	be	

binding	as	a	peremptory	norm	or	jus	cogens,	the	definition	of	which	was	introduced	above	

(Kennedy,	1986).	Due	to	the	fact	that	scholars	view	non-refoulement	as	this	binding	

principle,	non-refoulement	constitutes	a	major	part	of	the	agenda	and	international	law	on	

the	area.	This	results	in	an	assertion	and	a	strong	sense	that	non-refoulement	is	definitely	

to	be	treated	as	an	international	matter	of	law	as	opposed	to	maybe	other	aspects	of	the	

treatment	of	and	view	on	refugees	(Kennedy,	1986).		

	

The	aforementioned	move	in	the	EU	towards	a	common	European	asylum	policy,	which	the	

EU	would	argue	provides	a	positive	move	in	terms	of	ensuring	the	rights	of	refugees,	also	
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includes	references	to	the	1951	UN	Refugee	Convention	and	indicates	a	positive	

prioritization	of	adherence	to	the	Convention	as	the	EU	is	now	meant	to	consult	with	the	

UNHCR	on	the	subject.	Meanwhile,	despite	the	EU	having	a	clear	interest	in	picturing	the	

move	towards	a	common	asylum	policy	as	a	positive	move	in	relation	to	international	

refugee	law,	other	angles	do	not	necessarily	provide	the	same	result.	Some	even	go	as	far	as	

to	argue	that	this	move	has	had	an	overall	effect	for	those	who	qualify	as	refugees	to	restrict	

their	access	to	the	EU	(Gilbert,	2004).	

	

The	move	has	also	resulted	in	a	merging	or	intertwining	of	refugee	and	migration	policies	of	

the	EU,	supporting	an	emphasis	on	numbers	which	arguably	should	not	and	could	not	be	

the	case	in	terms	of	the	purposes	of	international	law	in	relation	to	the	protection	of	

refugees.	You	cannot	simply	decide	who	needs	protection	the	most	or	meets	the	criteria	for	

protection	in	relation	to	numbers,	if	you	are	to	adhere	to	international	law	stipulating	

under	which	conditions	a	person	has	the	right	to	protection	from	persecution	etc.	Given	

that	there	is	still	the	same	number	of	people	applying	for	protection	even	though	refugee	

and	migration	policies	are	merged	and	given	that	whether	they	meet	the	criteria	for	

receiving	protection	under	refugee	status	does	not	depend	on	the	number	of	people	

applying	for	the	mentioned,	the	EU	policies	result	in	an	unsustainable	situation.	A	situation	

where	people	fleeing	to	Europe	to	seek	asylum	are	dependent	on	states	that	do	not	have	the	

necessary	resources	to	provide	the	necessarily	decent	conditions,	and	where	the	refugees	

are	in	a	weaker	position	in	terms	of	protection	and	guarantees.	

	

Furthermore,	it	also	requires	mention	that	some	of	those	people	only	end	up	receiving	

temporary	protection	or	even	a	rejection	of	their	application	for	refugee	status	being	sent	

out	of	the	EU	again.	Lastly,	it	is	worth	mentioning	that	countries	like	the	United	Kingdom,	

Denmark	and	Ireland	possess	opt-outs	in	the	common	European	asylum	policy,	which	

especially	Denmark	has	made	use	of,	showing	that	even	if	one	is	to	argue	around	the	

positive	effects	of	the	common	policy,	there	is	no	uniform	application	covering	all	of	the	EU.	

	



	 50	

The	aforementioned	EU	Directive	on	minimum	standards	for	the	qualification	of	third	

country	nationals	and	stateless	persons	as	refugees	or	as	persons	who	otherwise	need	

international	protection	and	the	content	of	the	protection	granted	provides	another	

questionable	part	of	the	Common	European	Asylum	System	(CEAS),	due	to	its	definition	of	

the	refugee,	which	only	applies	to	third	country	nationals	as	also	implied	by	the	title	of	the	

directive	(Gilbert,	2004).	However,	for	the	purposes	of	this	thesis,	it	will	not	be	relevant	to	

analyze	in	detail	the	issues	posed	by	the	implications	of	such	a	definition	of	refugee	for	

instance	in	the	case	of	a	minority	such	as	the	Roma	in	some	more	recent	Member	States	of	

the	EU.	

	

Another	interesting	point	about	the	Qualifications	Directive,	which	is	part	of	the	common	

asylum	system,	and	thereby	intends	to	establish	a	common	approach	across	Member	States,	

is	that	it	provides	an	opportunity	for	national	variations	in	different	Member	States.	Thus,	

Article	3	of	the	Directive	stipulates	about	More	Favorable	Provisions	that	“Member	States	

may	introduce	or	retain	more	favorable	standards	for	determining	who	qualifies	as	a	refugee	

or	as	a	person	eligible	for	subsidiary	protection,	and	in	determining	the	content	of	

international	protection,	in	so	far	as	those	standards	are	compatible	with	this	Directive.”	

(Gilbert,	2004)	

	

This	is	one	example	of	aspects	of	the	common	asylum	policy	of	the	EU,	of	which	some	

support	the	view	that	to	understand	the	development	of	European	asylum	law	in	context,	

one	needs	to	acknowledge	that	refugee	law	forms	at	the	domestic	level	(Byrne,	Noll	&	

Vedsted-Hansen,	2004).	
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9	Discussion	of	implications	for	International	Law	
	
The	EU	policies	and	its	legislation	on	the	area	illustrate	an	ambiguous	direction	in	relation	

to	refugees.	

	

The	examples	mentioned	in	the	above	analysis	such	as	the	treatment	of	refugees	in	terms	of	

stays	and	lac	of	decent	conditions	at	refugee	camps	and	expulsion	centers	and	especially	the	

expulsion	from	the	EU	of	irregular	migrants	raise	issues	of	concern.	This	also	raises	

questions	of	what	is	a	breach	of	international	law,	with	one	example	being	the	latest	one	

from	Hungary,	which	is	a	clear	restriction	to	the	freedom	of	movement.	Even	though	the	

1951	Refugee	Convention	addresses	this	issue	in	Article	26	by	ensuring	the	right	to	the	

freedom	of	movement,	this	Article	only	states	that	refugees	staying	lawfully	in	a	contracting	

state’s	territory	should	be	accorded	the	right	to	choose	their	place	of	residence	and	move	

freely	(UNHCR,	2011).	

	

Basically,	this	indicates	that	even	in	the	1951	Convention,	policies	apply	differently	to	those	

who	are	given	asylum	and	those	who	are	irregular	migrants	or	only	asylum	seekers	who	

might	potentially	have	their	application	for	asylum	rejected.	

	

As	far	as	EU	policies	go,	even	though	the	statement	from	EU	herself	is	clearly	favoring	their	

policies	and	the	CEAS,	both	seem	ambiguous	in	terms	of	the	direction	of	those,	which	

cannot	be	argued	clearly	in	favor	of	refugee	protection	or	in	favor	of	single	Member	States	

like	Greece,	who	faces	an	unequal	or	even	an	undue	burden.	Furthermore,	one	could	even	

argue	that	some	of	the	criticism	mentioned	in	the	analysis	of	for	instance	the	lack	of	decent	

conditions	in	refugee	camps	strongly	indicates	a	degree	of	truth	regarding	a	potential	

breach	of	international	law	on	refugee	protection	and	even	basic	human	rights.	This	

discussion	of	course	requires	the	discussion	of	the	definition	of	international	law,	and	

therefore	reopens	the	basic	discussion	of	what	is	subject	to	international	law,	and	what	this	

case	of	the	EU	and	the	refugee	deal	implies	for	the	European	perception	of	international	
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law.	However,	the	analysis	implies	that	protection	is	granted	based	on	the	traditional	

definition	of	a	refugee,	whereas	asylum	seekers	today	might	have	all	kinds	of	different	

motivations	and	still	be	in	need	of	protection,	however,	with	no	success	in	terms	of	

receiving	asylum.	The	treatment	of	refugees	based	on	both	the	deal	with	Turkey	as	well	as	

the	individual	Member	States	and	their	approach	towards	refugees	that	are	to	be	sent	back	

to	their	country	of	origin	does	imply	a	dismantled	relationship	to	terms	such	as	protection	

and	human	rights.	This	applies	especially	in	the	case	of	what	is	defined	as	irregular	

migrants,	who	are	also	the	“targets”	of	the	EU-Turkey	deal.	

	

Whether	such	a	deal	is	a	breach	of	international	law	is	a	difficult	question	to	answer.	Put	

very	squarely,	this	depends	to	a	huge	degree,	on	how	those	cases	will	be	treated	in	the	near	

future.	If	every	single	case	is	treated	individually,	and	all	cases	of	irregular	migrants	are	not	

just	in	forehand	decided	to	be	rejected	and	sent	for	instance	back	to	Turkey	pursuant	to	the	

deal,	where	one	Syrian	refugee	from	Turkey	will	be	sent	to	Europe	for	each	irregular	

migrant	sent	from	the	EU	back	to	Turkey,	representatives	and	adherents	of	the	EU	will	

argue	that	the	deal	does	not	breach	any	international	legislation	on	the	area.	All	critics	

might	not,	however,	support	this	view.	

	

This	discussion	showcases	the	main	benefit	of	analytic	eclecticism,	which	has	allowed	an	

analysis	that	helps	to	generate	insights,	which	had	otherwise	not	been	able	to	discuss,	as	

certain	research	traditions	would	limit	the	focus	to	stay	within	certain	frameworks	within	

the	respective	schools	of	thought.	Oppenheim’s	ambition	–	if	stretched	to	a	certain	degree	

as	a	concept	–	explains	the	important	role	that	the	UN	as	well	as	the	EU	has	been	accorded	

in	relation	to	international	law.	Even	though	the	EU	has	a	limited	scope	and	therefore	does	

not	complete	fulfill	the	criteria	for	the	family	of	nations	as	encompassing	all	of	humanity,	it	

does	undertake	the	envisaged	role	within	its	own	scope	including	Member	States	and	a	

number	of	states	that	it	can	in	fact	influence	in	its	relations.	However,	if	the	EU	and	their	

current	approach	to	refugees	especially	in	terms	of	their	reply	to	the	refugee	crisis	is	on	the	
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verge	of	breaching	international	law,	it	provides	interesting	questions	that	one	can	only	

answer	with	the	insights	from	the	application	of	other	theories	of	international	law.		

	

The	one	important	shortcoming	of	Oppenheim’s	theory	in	this	regard	is	that	it	does	not	

consider	international	law	as	subject	to	politics.	In	return,	Koskenniemi	for	instance	argues	

against	making	law	based	on	previous	ruling.	With	the	insight	from	Koskenniemi’s	theory	of	

international	law,	one	would	not	stick	to	the	traditional	definition	of	a	refugee	in	an	ever-

changing	world	with	new	patterns	and	challenges.	Furthermore,	one	could	argue	that	

international	law	on	the	area	of	refugee	protection	is	clearly	based	on	the	EU’s	interests,	

and	that	would	also	answer	why,	even	if	the	EU-Turkey	deal	is	not	a	breach	against	

international	law,	it	is	still	because	of	the	political	interests	that	have	formed	international	

law	in	forehand	that	has	determined	this	outcome.	Morgenthau’s	theory	provides	maybe	

the	most	radical	statement	of	the	three,	limiting	international	law	to	no	more	than	a	piece	of	

legislation	or	set	of	rules	that	is	valid	only	when	violation	of	the	rules	is	likely	to	be	followed	

by	an	unfavorable	reaction	such	as	a	sanction	to	its	violator.	This	theory	does,	however,	

provide	a	less	radical	insight	than	the	theory	might	imply,	in	the	case	of	the	EU.	The	

ambiguous	and	maybe	at	times	boundary	pushing	approach	to	asylum	policies	and	refugee	

protection	might	then	simply	be	explained	by	the	lack	of	an	institution	like	for	instance	an	

international	refugee	tribunal.	

	

A	merely	positivist	approach	would	either	not	be	able	to	provide	any	insight	in	this	case,	

other	than	potentially	confirming	the	view	of	the	EU	that	there	is	no	such	breach	of	

international	law	in	the	agreement,	as	far	as	cases	are	still	treated	individually	and	the	like.	

Provided	of	course	that	the	research	is	not	based	on	a	rational	approach	to	only	include	the	

economic	incentives	of	attempting	to	respond	to	the	refugee	crisis	by	trying	to	avoid	

providing	protection	to	no	more	people	than	necessary.	

	

When	Koskenniemi	argues	that	law	is	not	objective,	he	might	be	right	to	a	certain	degree.	It	

is	not	law	that	shapes	political	behavior	and	preferences	but	the	other	way	around.	Law	
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emerges	from	politics	and	should	therefore	not	still	be	assumed	to	remain	separate	from	

politics.	The	way	of	arguing	in	an	ascending	pattern	based	on	state	wills	and	interests,	

where	doing	what	others	have	done	is	considered	right	is	also	a	pattern	of	legal	

justification,	which	is	mutually	exclusive	to	the	way	of	arguing	about	order	in	international	

relations	regarding	humanity	and	the	world	community.	

	

In	conclusion,	the	analysis	shows	that	the	positivist	approach	to	international	law,	which	to	

the	most	part	is	also,	what	the	EU	in	some	way	emphasizes,	does	not	sufficiently	describe	

and	fit	to	the	case	of	EU’s	deal	with	Turkey	and	its	asylum	policies	in	general.	However,	

Oppenheim’s	insights	are	important	to	combine	with	Koskenniemi’s	–	in	this	case	–	rightful	

argument	that	law	and	politics	are	not	separate,	and	interpreting	automatically	implies	

some	sort	of	subjectivity	in	the	first	place.	This	is	for	instance	also	reflected	in	the	way	that	

the	interpretation	of	the	definition	of	a	refugee	is	by	some	seen	as	not	being	comprehensive	

enough.	I	argue,	therefore,	that	today	institutions	exist	that	somewhat	resembles	

Oppenheim’s	ambitions	for	international	law,	but	it	is	important	not	to	take	interests	and	

politics	and	subjective	biases	in	interpretations	for	granted.	Whether	or	not,	sanctioning	or	

negative	consequences	of	breaches	with	international	law	is	vital	for	the	validity	of	

international	law	is	a	different	question.	It	is	not	possible	based	on	this	case	alone	to	state	

that	international	law	is	only	valid	when	a	breach	of	the	rules	are	likely	to	result	in	a	

negative	consequence	for	the	violator.	However,	even	though	not	ultimately	defining	the	

validity	of	a	rule	of	international	law,	this	might	have	an	influence	on	the	likelihood	of	

compliance	with	the	law.	In	the	case	at	hand,	it	is	difficult	to	conclude	put	more	significance	

on	sanctions	as	a	factor,	as	a	more	subjective	biased	approach	to	the	codification	of	

international	law	automatically	implies	that	this	also	helps	determine	the	future	compliance	

of	the	exact	same	actors.	Hence,	I	argue	that	the	key	actors	on	the	area	of	international	law,	

as	well	as	the	impact	of	politics	and	interests,	the	corresponding	interpretations	of	pieces	of	

international	law	and	the	likelihood	of	negative	consequences	are	all	factors	of	the	same	

equation	of	international	law.	The	individual	significance	and	share	of	each	of	these	factors	

of	the	equation	of	international	law	is	yet	still	to	be	determined.	
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10	Conclusion	
	

The	1951	Refugee	Convention	defines	the	circumstances	under	which,	a	person	is	

traditionally	considered	in	need	of	protection	in	another	country,	owing	to	a	well-founded	

fear	of	persecution.	This	definition	also	constitutes	the	foundation	for	the	assessment	of	

refugee	status	in	relation	to	applications	for	asylum	in	the	EU.	The	CEAS	provides	a	

common	system,	which	in	general	as	well	as	in	its	legal	building	blocks	such	as	the	Dublin	

Regulation	and	the	accompanying	directives	provides	an	ambiguous	approach	to	the	status	

of	refugees.	The	recent	deal	between	the	EU	and	Turkey,	which	has	been	met	with	serious	

criticism,	evokes	questions	of	whether	the	deal	is	a	breach	of	international	law	and	of	basic	

human	rights	in	general.	The	answer	to	these	questions	depend	on	both	the	philosophical	

lens	from	which	one	looks	at	international	law,	and	partly	also	on	how	cases	are	treated	in	

the	future	as	a	consequence	of	the	deal.	The	EU’s	response	to	the	refugee	crisis	seems	just	

as	ambiguous	as	the	CEAS,	gathering	criticism	of	reducing	refugee	protection	to	a	matter	of	

numbers.	As	the	system	allows	for	national	adjustments	and	interpretations	by	Member	

States,	it	is	relevant	to	have	an	analysis	of	asylum	policies	of	the	individual	Member	States	

of	the	EU	to	make	a	definitive	comparison.	

	

Today,	institutions	exist,	which	somewhat	resembles	Oppenheim’s	ambitions	for	

international	law,	but	it	is	important	not	to	take	interests	and	politics	and	subjective	biases	

in	interpretations	for	granted.	Based	on	this	case	study,	it	is	not	possible	to	support	

Morgenthau’s	argument	that	a	rule	of	international	law	is	only	valid	when	the	violation	of	it	

is	likely	to	be	followed	by	a	negative	consequence	for	its	violator.	However,	the	discussions	

of	whether	there	is	a	breach	of	international	law	or	not	and	the	ambiguity	in	policies	and	in	

the	interpretation	of	the	definition	of	a	refugee	illustrates	that	these	factors	do	in	fact	play	a	

role.	The	key	actors	on	the	area	of	international	law,	as	well	as	the	impact	of	politics	and	
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interests,	the	corresponding	interpretations	of	pieces	of	international	law	and	the	

likelihood	of	negative	consequences	are	all	factors	of	the	same	equation	of	international	

law,	while	the	individual	significance	and	share	of	each	of	these	factors	can	vary.	

	

	

11	Critical	Reflection	
	

In	international	law,	especially	on	the	basis	of	the	1951	Refugee	Convention,	a	refugee	is	

traditionally	defined	as	a	person,	who	owing	to	a	well-founded	fear	of	persecution	is	

outside	the	country	of	his/her	nationality	and	is	unable	or	unwilling	owing	to	such	fear,	to	

avail	him-/herself	of	the	protection	of	that	country.	This	definition	implies	that	criteria	

employed	by	it	in	cases	regarding	the	status	of	individuals	as	refugees,	are	sufficient	to	

determine	the	protection	of	individuals.	An	important	point	that	deserves	attention	against	

such	a	definition	is	based	on	the	current	situation	in	recent	years,	where	great	numbers	of	

people	are	more	or	less	forced	to	leave	their	countries	due	reasons	such	as	natural	disaster	

or	economic	issues.	Arguably,	these	people	exercise	their	right	to	seek	their	own	well-being	

or	happiness,	when	they	leave	their	country	of	origin	fleeing	from	poverty	or	natural	

disasters.	However,	when	states	keep	sticking	to	the	traditional	definition	of	the	refugee,	

excluding	criteria	like	poverty	and	natural	disasters,	they	can	deny	this	group	of	people	the	

access	to	the	benefit	and	protection	of	the	refugee	status	(Brumar,	2009).	

	

One	could	then	discuss	what	the	respective	countries	ought	to	in	situations	such	as	this,	

where	people	who	might	be	in	need	of	protection	but	do	not	fit	in	the	traditional	definition	

of	a	refugee.	There	are	even	some,	who	advocate	for	the	approach	that	states	and	

international	bodies	should	deal	with	these	refugees	outside	the	Convention	and	grant	

these	people	some	form	of	protection	in	order	to	fulfill	their	commitments	in	the	human	

rights	field	(Brumar,	2009).	
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I	recognize	the	shortcomings	of	the	pragmatic	approach,	but	I	believe	that	the	benefits	of	

such	an	approach	in	relation	to	the	insights	that	might	have	not	otherwise	been	achieved,	

makes	it	one	of	the	best	suitable	approaches	for	the	purpose	of	this	thesis.	

	

	

12	Considerations	for	further	research	
	

Further	research	should	focus	on	complementing	the	findings	in	this	thesis	by	applying	

more	strict	methods,	when	for	instance	aiming	at	a	research	on	whether	these	findings	

apply	to	more	cases	and	is	therefore	more	generable	than	will	be	possible	to	conclude	

based	on	this	case	study.	

	

The	above	mentioned	Qualifications	Directive	in	relation	to	EU’s	asylum	policies	state	for	

instance	that	Member	States	may	introduce	or	retain	more	favorable	standards	for	

determining	who	qualifies	as	a	refugee	or	as	a	person	eligible	for	subsidiary	protection,	and	

in	determining	the	content	of	international	protection,	in	so	far	as	those	standards	are	

compatible	with	the	Directive	(Byrne,	Noll	&	Vedsted-Hansen,	2004).	Therefore,	such	

further	research	could	focus	on	these	possible	variations	made	possible	in	the	EU	

legislation.	

	

Odell	argues	that	even	though	International	Political	Economy	(IPE)	scholars	frequently	use	

qualitative	methods	with	the	aim	of	contributing	to	theory-building,	one	could	even	achieve	

greater	value	from	them.	He	describes	single	case	studies	as	a	family	of	research	designs,	

from	which	the	disciplined	interpretive	case	study	constitutes	one.	He	further	explains	that	

these	methods	for	single	case	studies	include	both	inherent	advantages	and	disadvantages	

compared	to	statistical	methods.	This	explanation	leads	to	his	argument	that	neither	family	

of	methods	is	sufficient,	while	the	two	“complement	one	another	and	ultimately	must	be	

combined”	(Odell,	2001).	
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Further	research	on	this	topic	should	focus	on	several	aspects	that	are	not	covered	by	this	

thesis.	First,	it	is	important	to	recognize	that	EU	policies	on	the	area	in	general	as	well	as	the	

legislation,	which	has	been	presented	as	part	of	the	CEAS	in	the	analysis	all	allow	for	

national	or	local	modifications	and	adjustments.	Further	research	should	therefore	focus	on	

the	national	level,	if	one	wants	to	definitively	conclude	something	about	asylum	policies	in	

the	EU	on	a	thorough	level.	Such	an	analysis	would	also	provide	an	opportunity	to	

complement	this	research	with	the	use	of	quantitative	methods	and	data	to	help	enlighten	

the	area.	Furthermore,	legal	research	could	allow	for	a	comparative	study	regarding	both	

refugee	and	human	rights	leading	to	even	more	fruitful	discussions.	Such	research	is	

welcomed		
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