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Abstract 

The starting point of this thesis is based on the plans to create a digital single market (DSM) in the 

EU. The aim is to consider the economic rationales behind the idea the DSM requires legal 

intervention in the territorial restrictions found in copyright licensing agreements. Therefore, this 

thesis applies a functional analysis based on economic theory to both the current copyright regime 

and potential copyright reforms, in order to determine the economic efficiency of these legislative 

initiatives.  

The current regime is approach from a transaction cost perspective based on the Coase theorem. 

The thesis is unable to find significant evidence that significant transaction costs exists in the 

market for copyright licensing. Only minor transaction costs are found. These relate to divergence 

of national copyrights laws and increased fragmentation in collective rights management. 

The economic effects of the legal reforms are applied to Erling Eide’s model for evaluation the 

efficiency of contracts rules. The thesis finds that the reforms may place an excessive burden on the 

producers of digital content services (streaming services), thereby decreasing the surplus created by 

copyright licensing agreements. The reforms may also have negative effects on the incentive to 

invest in production of digital content. 

This functional analyses in this thesis tentatively supports the argument that lawmakers may benefit 

from drawing a distinction between market barriers for physical and digital goods. Over the past 50 

years, the single market ideas have proved very effective at bringing down tariff systems and other 

protectionist barriers in the EU. However, the barriers seen in copyright licensing are very different, 

as they may simply result from economic decisions made by market participants. If this is in fact the 

case, then a digital single market may already exist within the EU, and legal reforms may only serve 

to disrupt the efficiency of the current legal regime.  
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1 Introduction 

A founding principle of the European Union is to promote the free movement of goods. Ever since 

the 1950’s, this principle has been deeply ingrained in much of the legislation, which has removed 

barriers to cross-border exchange. Traditionally, such barriers were found in national protectionist 

policies such as tariffs or restrictive quotas. Over the years, however, the implementation of the 

principle of free movement of goods has successfully minimized restrictive trade policies. Today, 

there is an overwhelming consensus that European consumers and businesses have benefited 

tremendously from the legislation which has rid the European single market of such barriers.  

Since the turn of the century, the market for digital goods such as music, films and video games 

have become a major contributing factor to the European economy. The majority of these digital 

goods are protected by copyright, which is a right governed by the principle of territoriality. This 

means that copyright holders are generally free to license their rights with geographical restrictions. 

Thus, the licensee is prohibited from exploiting the license outside of the agreed territory. The 

expansion of the digital economy has drawn political attention to the principle of territoriality and 

the geographically restrictive agreements, which it enables. The underlying criticism is that 

territoriality results in market partitioning, often along national borders. This is seen as preventing 

cross-border demand from being met, which hampers the digital economy from further expansion. 

The counterargument is that right holders are deeply dependent on the principle of territoriality as a 

means of profitably licensing their rights. Therefore, it is critically important to understand the full 

effects that legal intervention may have on the economic incentives of market participants. It is this 

balance between freedom of information and protection of rights, which has reached the center of 

the EU’s political attention.  

The geographical restrictions allowed through copyright have prompted EU lawmakers to revitalize 

the single market ideas, which had such beneficial welfare effects in the market for physical goods. 

This time, however, the goal is to apply these ideas to the market for digital content, thus creating 

the digital single market. 

On May 6th 2015, the European Commission (EC) released its Digital Single Market (DSM) 

Strategy for Europe. The strategy sets out to achieve three overall objectives;  

1) Better online access for consumers and businesses to goods and services,  
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2) Creating an environment where digital networks can prosper 

3) Maximizing the growth potential of the digital economy.  

In relation to the objective of creating better online access to goods and services, the DSM strategy 

points to problems created by territorial restrictions allowed by copyright. This ties the DSM 

strategy to the ongoing review of the EU copyright framework, which is another EU initiative that 

seeks to align the future copyright framework with the increasingly dynamic realities of the digital 

market. In light of these ambitious strategies, it will be very interesting to see the concrete 

legislative proposals which shall achieve the DSM objectives. 

The expansion of the single market ideas should raise questions regarding the comparability of the 

market for physical goods with the market for digital goods. A relevant concern should be whether 

the removal of cross border barriers will have the same economic welfare effects, which were seen 

in the market for physical goods. In other words, is the borderless single market ideal compatible 

with the specific nature of digital goods? 

The notion that there is an untapped market potential recalls a founding theory in the field of law 

and economics. This theory presents the idea that rational market participants will negotiate the 

optimal contract, as long as their negotiation is subject to low transaction costs and property rights 

are protected. With the theory of law and economics in mind, certain questions arise concerning the 

DSM objectives; is the territorial nature of copyright causing market inefficiencies? And if so, to 

what extent can legal reform eradicate such inefficiencies? 

These are the general questions related to EUs vision of a digital single market. Through the 

application of law and economics, this thesis will examine these questions and evaluate the 

efficiency of both the current legal regime and the proposed policy solutions. 
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1.1 Problem definition 

The EU has expressed the view that there are market inefficiencies within cross-border licensing of 

digital content. In order to correct this inefficiency, the EU is introducing a range of legislative 

reforms. In light of these initiatives, this thesis shall raise the following questions: 

1) To what extent does the current legal framework efficiently facilitate cross-border 

access to digital content? 

 

2) To what extent will the legal reforms more efficiently facilitate cross-border access to 

digital content? 

 

3) How can the legal framework be changed, in order to optimally facilitate cross-border 

access to digital content? 
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1.2 Point of view 

The questions posed in the problem definition will be approached from a utilitarian perspective. 

That is, the extent to which legislation is able to facilitate economic welfare. The term economic 

welfare shall be understood through the work of Shavell and Kaplow
1
, who define the term as 

including an individual’s subjective feelings in his valuation of a transaction. Therefore, this should 

be distinguished from the normative economics approach to assessing legal rules, which mainly 

focuses on maximizing production of wealth. 

Shavell and Kaplow argue that legislation based on an objective notion of fairness will cause 

everyone to be worse off, because it may hinder pareto optimal agreements. This is illustrated by 

Figure 1 below. The figure shows why it is generally better to leave the allocation of resources to be 

negotiated by the individual parties. Through such negotiations, parties will arrive at the point of 

intersection, which is the efficient allocation, according to their subjective valuations.  

If a legislator imposed a rule mandating a different allocation of resources, then that rule would 

always be inefficient. The figure shows that in between the points of efficiency and justice A has a 

higher valuation of the good than B. Therefore, they would be able to negotiate and share a surplus 

by moving towards the point of intersection, which allocates the resource more efficiently. 

 

Figure 1 - Illustration of how the notion of fairness can misallocate resources 

                                                 

1
 Shavell, Steven; Kaplow, Louis: Fairness versus welfare 



8 

 

1.3 Delimitation 

All three questions of the problem definition shall be limited to the legal framework and potential 

legal reforms within the EU. In the first question, the legal framework shall be understood as the 

current legal regime governing European copyright licensing. This is based on the assumeption that 

implications are most likely to be found in legislation governing copyright licensing agreements 

between licensor and licensee. Therefore, legislation governing agreements between the licensee 

and users, fx consumer law, will not be included in the analysis of the current legal regime.  

 

Figure 2 - The structure of the market for digital content 

The second question does not concern the current regime, but rather the potential legal reforms 

suggested by the EU. Since such reforms may have relevant effects throughout the entire market 

structure, the second question shall consider the full market structure, as seen in figure 2, including 

agreements between the licensee and the user.
2
 

The third analysis shall consider how lawmakers may optimally facilitate agreements regarding 

cross-border access to digital content. The analysis shall be limited to the legal framework and 

policy strategies, which have been examined in chapters 2 and 3 in this thesis. 

Digital content shall be limited to music and audiovisual (AV) entertainment streaming services, 

such as Netflix and Spotify.
3
 On-demand means that the content is available to the consumer at the 

time and place of her choosing. This choice is mainly based on the increasing market dominance of 

                                                 

2
 As opposed to the first question of problem delimitation, which was limited to legislation governing the agreements 

between licensor and licensees. 

3
 Because music and AV content is where the lack of cross-border access is particularly present, as mentioned on p.8of 

the Impact Assessment COM(2015) 627 final / SWD(2015) 271 final. This is the impact assessment for the portability 

regulation introduced on p.36 of this thesis. 
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streaming services offering digital content on-demand. This means that digital content in the form 

of flow
4
 services is excluded from this thesis. 

The theoretical framework shall be limited to theories found within the field of law and economics, 

specifically the Coase Theorem and Erling Eide’s theory on the pareto optimality of contract rules. 

If such theories are inapplicable to certain effects, general economic theory may be applied. 

 

1.4 Method 

The first question was limited to the legal framework governing the agreements between creators of 

works (licensors) and streaming service (Licensees). This framework is largely based on contractual 

freedom, and does not present obvious uncertainties regarding the legal situation of the parties. For 

this reason, it does not seem beneficial to subject this body of law to traditional legal analysis, 

which would only examine the meaning of law. However, in this case,  a more relevant question 

seems to concern the efficiency of the law.  

The efficiency of legislation may be examined through the application of the field of law and 

economics. Therefore, this field shall form the basis for a functional analyses of law conducted in 

this thesis. 

The first analysis considers how the legal framework may create implications for agreements 

facilitating cross-border access to digital content. There is a general consensus that multi-territorial 

licenses are an effective way of creating cross-border access. Therefore, the focus will be on the 

potential implications encountered by a streaming service looking to obtain a multi-territorial 

license. Based on the Coase Theorem, the analysis shall rely on a transaction cost approach to 

identifying such implications.
5
 

The second analysis considers the potential effects of the legal reforms on the efficiency of multi-

territorial agreements. The analysis will examine specific contract rules suggested in the reforms. 

                                                 

4
 The term “flow” refers to services which broadcast digital content. Such broadcast cannot be consumed at the time and 

place chosen by the user.  

5
 This approach is explained in chapter 2 
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The results of the first two analyses will be contrasted with the general political objectives 

expressed by the EU. This shall form the basis for a discussion on the how legislation may 

optimally facilitate multi-territorial licensing agreements, in order to achieve optimal cross-border 

access to digital content. 

1.5 The market for digital content 

Judging by figure 2 above, the digital content industry can seem quite simple. There are creators, 

who write the music and produce the AV content, and there are the services, such as Netflix and 

Spotify, who transmit the content to users. However, from the inside, this market is highly 

complicated by a host of different market participants, who are generally subject to a vast body of 

legislation.  

This thesis will assume the simplified view of the market, which is given in figure 2, which divides 

the market into licensors, licensees and users. This is indeed a simplification, but it is necessary, in 

order to effectively discuss the economic effects of copyright legislation.  

It is important to be aware of the underlying interests of market participants. Right holders naturally 

have a strong interest in effective protection and enforcement of their rights. This level of protection 

significantly affect the incentive to invest in the production of copyrighted work.  

On the other hand, consumers have an interest in advocating for less protection and enforcement, 

because it limits consumer access. Given the ease with which copyright works can be reproduced 

and shared, the argument sometimes leans on the right to freedom of information.  

The question is; where is the optimal balancing point between these two interests? The current plan 

for a digital single market seems to indicate that the balance has tipped too far in the favor of right 

holders, who have naturally used their rights to divide the market. Such market division is observed 

in the way streaming services must prevent the access of users from certain member states, where 

the service does not have the license to transmit content. These practices are known as geoblocking.  

Unfortunately, the term geoblocking is being used interchangeably to describe two types of 

restrictions that arise from very different business practices.  One type of geoblocking is the result 
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of geographical restriction of copyright licensing agreements. Therefore, such geoblocking is the 

result of agreements between a licensor and licensee
6
, which then results in restricted user access. 

The second type of geoblocking has nothing to do with licensing of copyright. Instead, such 

geoblocking is the result of discriminatory measures employed by online retailers. These retailers 

have an incentive to vary their terms of sale, based on a consumer’s georaphical location. This is 

based on the variations in purchasing power across Europe, which creates the incentive to vary 

prices accordingly, in order to maximize profits. 

To some extent, this reveals the central complications of extending the single market ideas to the 

online world. The single market ideas of 1950’s were based on visions of free trade and preventing 

nationalist protectionist policies. It is difficult to see similar issues facing the European market for 

digital content today. Therefore, it seems fair to ask to question of whether the same positive effects 

can be expected from the single market ideas. This thesis shall attempt to shed light on this 

question. 

1.6 Definitions 

 Cross-border access: Understood as the overall objective of breaking down barriers within the 

single market, which hinder user access to digital content. 

Mono-territorial license: A copyright license which only allows the licensee to exploit the 

copyright within a single territory. 

Multi-territorial license: A copyright license which allows the licensee to exploit the copyright 

within multiple territories. 

CRM: The industry of collective rights management 

CMO: Collective management organization, which is a non-profit organization that monitors and 

licenses copyright on the behalf of the original right holder. 

CLE: Customized licensing entity. For-profit entities engaged in CRM through direct licensing. 

                                                 

6
 As shown in figure 2 
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1.7 Thesis structure 

The EU has labeled the lack of multi-territorial licensing of digital content as a problem for 

increased growth in the digital sector. This thesis examines the existing copyright framework and 

suggested legal reforms 

Chapter 2 introduces the theoretical framework of Law and Economics, which shall provide the 

models for examining the efficiency of law. Specifically, the Coase Theorem and Erling Eide’s 

theory on efficient contract rules will be discussed. 

Chapter 3 considers the legal framework governing copyright licenses. The analysis applies the 

Coase Theorem, in order to evaluate the extent to which the current legal framework creates 

transaction costs, which may hinder efficient agreements.    

Chapter 4 considers the legal reforms, which have been suggested in response to the lack of cross 

border access. These reforms are approach through the theory on efficient contract rules presented 

by Erling Eide. 

Chapter 5 combines the results of the analyses in chapters 3 and 4, in order to suggest legal reforms 

which may optimally facilitate cross-border access.  

Chapter 6 gives a brief conclusion and discusses possible implication of applying the single market 

ideas to digital goods and services protected by copyright. 
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2 Theory – Law and Economics 

”The central meaning of justice, perhaps the most common is – efficiency…[because] in a 

world of scarce resources waste should be regarded as immoral.”
7
 

Law and economics is a relatively new field, which analyzes the efficiency of legislation through 

the application of economic theory.  

Law and Economics describes the concept of efficiency from the perspective of pareto optimality. 

Pareto optimality occurs when resources are allocated in such a way that any change in this 

allocation will leave one of the parties worse off. 

A way of achieving a pareto improvement is by employing prior agreements. This way, the parties 

can allocate resources in a way that maximizes their joint output. The prior agreement ensures that 

the output is reallocated to benefit both parties, thereby creating a pareto improvement. This is 

known as a kaldor-hicks efficient situation, which then leads to a pareto optimal situation. 

Therefore, under certain circumstances
8
, rational individuals are expected to be able to voluntarily 

negotiate pareto optimal agreements without the interference of law. 

The field of Law and Economics has the potential to increase the level of information that judges 

and policymakers have regarding the economic consequences of their legislative actions and 

rulings. This makes Law and Economics a relevant tool for evaluating the efficiency of law.  

2.1 The Coase Theorem 

One of the founding ideas of Law and Economics is the Coase Theorem.  This theory defines the 

optimal circumstances for rational individuals to create pareto optimal contracts as the following:  

“Regardless of their bargaining power, rational parties will negotiate the pareto optimal contract, 

when market transactions are costless, and property rights are well defined”. 
9
 

                                                 

7
 Quote by Richard Posner – Professor of Law and Economics 

8
 Well defined property right and low transaction costs (The Coase Theorem) 

9
 As defined by Ronald Coase in his article “The problem of social cost” (1960) 
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Coase is quick to emphasize that the concept of costless market transactions is a utopian ideal. 

However, this does not undermine the point that low transaction costs are central to the voluntary 

allocation of resources which creates economic efficiency.  

Transaction costs should be understood as the costs associated with setting up and carrying out a 

market transaction fx. the cost of finding the parties with whom you want to do business, or the cost 

of negotiating and drawing up the contract.  

Coase points out that transaction costs will theoretically hinder the market from allocating resources 

efficiently, when the associated transaction costs are greater than the value created by that specific 

allocation of resources. (Coase, 1960) Therefore, the concept of transaction costs provides a tool, 

which can be used to identify potential implications created by law. This tool will be employed in 

the analysis on the current legal framework. 

 

2.2 The pareto optimality of contract rules 

Another idea within Law and Economics is that legislation should be evaluated, quite simply, based 

on a comparison between its positive and negative effects. If it is assumed that a transaction only 

affects two contracting parties, then a mandatory legal rule may be seen as an allocation of rights 

between the two parties. 

The work of Erling Eide presents the theory that, granting fx. a buyer a right over a seller, then this 

right will represent a value (v) for the buyer, but may also place a cost (c) on the seller. At first 

glance, the buyer may be pleased with his new right. However, if it places a larger cost (c) on the 

seller than it creates value (v) for the buyer, then it will hurt the surplus occurring from their 

transaction. This means that both the buyer and the seller will be worse off, because of the 

allocation of rights. (Eide, 2009) 

This effect on the transaction surplus is illustrated by figures 3 and 4 below. They show how an 

increased value (v) shifts the demand curve, and how an increase in costs (c) shifts the supply 

curve.  
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The green lines show the original surpluses, while the red lines show the surplus after the 

introduction of the mandatory contract rule.  

 

Figure 3 - Decreasing producer surplus under perfect competition 

 

 

Figure 4 - Decreasing consumer surplus under perfect competition 

Pareto optimal contract rules are those which create more value (v) for the consumer than they 

places costs (c) on the seller. Such a contract rule would increase the transaction surplus and 

thereby make both parties better off. 

Under such circumstances, however, Eide points out that rational parties would be expected to have 

already voluntarily agreed to whatever the substance of such a rule may have been, since it is in the 
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interest of both parties. Theoretically, therefore, mandating such a contract rule would have no 

effect.
10

 (Eide, 2009)  

Figures 5 and 6 illustrate the efficiency of such a contract rule, in that it would increase both 

producer surplus and consumer surplus. 

 

Figure 5 - Increasing producer surplus under perfect competition 

 

 

Figure 6 - Increased consumer surplus under perfect competition 

                                                 

10
 Over time such a contract rule would have no effect, because parties would voluntarily want allocate resources 

efficiently. 
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Through these illustrations, Eide establishes how mandatory contract rules may hinder pareto 

optimal contracts under perfect competition. He then goes on to examine whether the theory holds 

under other market structures. By applying the theory to a monopoly market structure, as shown in 

figures 7 and 8 , it becomes evident that the theory also holds under monopoly.  

Therefore, the theory can be assumed to hold under all market structures. This is important because 

it implies that the contract rule analyses in this thesis are not dependent on the a particular structure 

of the market for digital content.  

 

Figure 7 - Decreased consumer surplus under monopolistic competition 

 

 

Figure 8 - Decreased producer surplus under monopolistic competition 
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Eide summarizes the core of the theory in the following manner; “if a right is an advantage to the 

consumers, it is also an advantage to the sellers. And if a right is favorable to the sellers, it is also 

favorable to the consumers. The reason is that some rules produce efficient use of resources, 

whereas others do not. Efficient use is often advantageous to all parties involved...” (Eide, 2009) 

The analysis will assume that this market is relatively competitive. Through this assumption, the 

analysis can be related to the figures showing the effects under perfect competition. 

Given the specificity of the market for digital goods, it is relevant to address the difference in 

marginal costs between physical and immaterial goods. The marginal cost of producing an extra 

physical good may be substantial, while the marginal cost of producing an extra immaterial good 

may be close to 0.
11

 Therefore, the marginal cost curve for production of immaterial goods may be 

considered relatively flat. This is important because of how the loss in surplus is distributed among 

the parties to the transaction
12

. In this context, the EU has a history of enacting legislation favoring 

the consumer. If this is also the case here, then careful attention should be paid to the flatness of 

marginal cost curve, because it will result in the consumer carrying the majority of the loss related 

to a decrease in surplus. 

3 The efficiency of the current copyright framework 

The analysis shall examine the current legal framework governing agreements between right 

holders and streaming services. The legal framework shall be analyzed from the perspective that 

law might create transaction costs, which may hinder agreements regarding cross border access to 

digital content.   

 

3.1 Legal principles in copyright 

Copyright law is founded on the principles of territoriality and exclusivity. These principles give 

right holders the right to control where and by whom their copyrightworks may be legally exploited. 

                                                 

11
 Fx. a streaming service providing content to one more user incur very low marginal costs in doing so 

12
 Lando – Pareto optimality of contract rules p.12 
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These principles appear to fundamentally conflict with the EUs single market ideas, which are 

largely based on the free movement of goods, and freedom of competition. However, the Treaty on 

the Functioning of the European Union (TFEU) has provided the opportunity to derogate from these 

freedoms under Art.36 TFEU, which states that certain trade restrictions must be accepted, namely 

when they enforce the protection of commercial and industrial property. The CJEU has determined 

that this also includes copyright works. Therefore, Art.36 TFEU allows certain restriction on trade 

of copyrighted works, and effectively creates the basis for the principles of territoriality and 

exclusivity. (Lucas-Schloetter, 2014) 

Another legal principle in copyright, which is central to territorial agreements, is the country-of-

target principle (COT). The COT principle specifies that exploitation of copyright works is deemed 

to occur in the place where the content can be received by users. If this was not the case, and instead 

the act was deemed to occur in the place where the transmission originated, fx from a server, then 

that would undermine the right to implement territorial restrictions. Given that content can easily be 

transmitted across borders, such a country-of-origin principle (COO) would effectively turn any 

license into a multi-territorial license. A service could simply use a mono-territorial license to make 

content in the entire EU, as long as the transmitting server was located within the area covered by 

the license. (Ginsburg, 2014) 

This illustrates the important connection between the COT principle and territorial nature of 

copyright. However, given the existence of 28 national copyright laws within the EU, the COT 

principle also subjects a streaming service to potentially 28 national copyright national laws, if the 

service is available in the entire EU. 

 

3.2 The copyright acquis  

The body of European copyright law (the acquis communautaire) contains nine directives. Each 

directive reveals a particular vision and deals with specific aspects of copyright. The directives 
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which have been deemed most relevant to copyright licensing are the Information society directive 

of 2001
13

 and the Collective rights management directive of 2014
14

. 

The other directives, which will not receive the same focus as the two above, generally focus on 

other aspects of copyright, which are notdeemed particularly relevant to the market for music and 

AV content. 

 

3.3 The Information Society Directive 

The rights of creators of copyrighted works are established in the Copyright directive of 2001. The 

directive outlines the creator’s economic- and personal rights. The economic rights cover general 

economic exploitation, and may be licensed or transferred to other parties.  

The personal rights (Droit morale) are inalienable and protect the creator against exploitations of his 

works, which he may find offensive. Naturally, only the economic rights are relevant to this thesis. 

These rights, and which of them are necessary for streaming copyrighted content will be explained 

in the following. 

 Art.2: The reproduction right 

Art.2 contains the exclusive right to “authorize or prohibit the direct or indirect, temporary or 

permanent reproduction by any means and in any form, in whole or in part, of their works or 

subject matter.”  

The wording such as “in any form” and “temporary or permanent”, underlines the broad scope of 

this right. It includes the act of digital reproduction, which occurs when the digital content is 

                                                 

13
 Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related rights in the information 

society 

14
 Directive 2014/26/EU on collective management of copyright and related rights and multi-territorial licensing of 

rights in musical works for online use in the internal market 
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streamed by a user. Therefore, streaming services who wish to engage in multi-territorial provision 

of content must clear the reproduction right with all relevant right holders. (Torremanns, 2014) 

 Art.3: The right of communication to the public of works and the right of making available 

to the public other subject-matter 

Art.3 harmonizes the right of communication to the public and introduces the right of making 

available to the public. Communication to the public should be understood as the overall right, 

which encompasses the right of making available. “Making available” differs from 

“communication”, as it allows users to access digital content at the time and place of their choosing. 

The act of “communication to the public” does not allow users such freedom, as the digital content 

in broadcasted in accordance with a preset schedule. Allowing users to access content at their 

chosen time and place is a key feature of the vast majority of digital content providers. Such 

services are also called on demand services, and are the preferred way that consumers buy digital 

content. Therefore, streaming services must clear the making available right with all relevant right 

holders.  (Torremanns, 2014) 

 Art.4 The distribution right 

The distribution right has traditionally applied to distribution of works in tangible form. In this 

context, these would be fx. fixed forms of music, such as CD’s. Distribution of such goods causes 

exhaustion of copyright, which means that the creator has no say in the further sale of that particular 

CD, even though it contains his copyrighted music. The digital technology has challenged the 

concept of what is tangible and how copyright can be exhausted through distribution. Therefore, 

today exhaustion is more specifically understood as a consequence of the transfer of ownership fx. 

in relation to downloading, but not in relation to streaming. This means that the distribution right is 

not particularly relevant in relation to streaming services. 

To summarize, a streaming service must clear both the reproduction right and the making available 

right, in order to provide digital content. The rights must be cleared for all potential right holders. 

Otherwise the streaming service will be liable for copyright infringement. 
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3.3.1 The level of harmonization of the copyright directive
15

 

The Copyright directive requires only minimum harmonization. This has given the member states a 

considerable amount of freedom, in terms of how they choose to implement the directive into 

national law. However, there is an inherent risk in minimum harmonization, which is that certain 

disparities between national laws may be observed over time. Such disparities have the potential to 

complicate the European legal landscape.  

Relevant to the following analysis, a 2013 EU study
16

 found that disparities between national 

copyright laws, particularly rules on authorship and ownership, may raise complication, in 

particular for the clearing of right and their enforcement.  

Clearing of rights must be described as a central part of establishing a streaming service. As 

mentioned above, the copyright must be cleared with all right holders. In light of this legal 

requirement, it may be problematic that national copyright laws credit different individuals with the 

authorship, thereby creating uncertainty regarding the identity of the copyright holder(s). 

National copyright laws determine which parties are considered to hold the economic rights related 

to authorship and/or ownership of a copyrighted work. Authorship describes the individual author’s 

claim to the copyright, whereas ownership describes the claim of fx a business’ claim to copyright. 

The national rules base the allocation of copyright on the role that the individual or business had in 

the production of that specific work. National disparities in such rules may indicate different right 

holders to a particular work, based on the territory and national law under which the work is 

exploited
17

. This section will give examples of such disparities in law, and evaluate the effect of 

such disparities on the lack of cross border access.  

Most national copyright laws apply the creator doctrine, in order to determine the allocation of the 

copyright. The doctrine prescribes that such allocation must be made to the person to whom the 
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 The information in this chapter is gathered from two separate EU studies; 1) The study on the application of Directive 

2001/29/EC (Pages 98-108) and 2) Study on the making available right and its relationship with the reproduction right 

in cross-border digital transmissions (pages 9-18) 
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intellectual and creative effort can be attributed. However, this principle is not applied in the same 

manner throughout Europe. 

The United Kingdom and its neighboring countries generally follow a utilitarian approach to the 

creator doctrine. This means that allocation of rights can be made to both natural- and legal persons 

who made specific contributions to the production of the work. 

On the other hand, the countries of continental Europe generally follow a natural rights approach, 

whereby only natural persons directly contributing to the creation of a work can have such 

economic rights conferred by law. These rights may then afterwards be transferred from the natural 

person to a legal person by way of contract. 

A specific example of such a disparity between national laws can be illustrated by comparing the 

definitions of authorship under copyright law in France and the United Kingdom. The French 

application of the creator doctrine expressly states that a legal person cannot be the author of a 

work
18

. In the United Kingdom, however, the law expressly states that the authorship can be given 

to either a legal person or natural person, based on which party assumed the risk involved in the 

creation of the work.  

Naturally, the works most susceptible to the legal disparities are works created by multiple 

individuals. These works are known as collective works. Both music and AV works fall in this 

category, as they often have multiple individuals contributing in the production phase.  

National copyright laws also differ in their methods for determining the right holders to a collective 

work. In France various criteria may apply; fx which party took the initiative for the creation of the 

work? Which party coordinated the creation process?  

In Spain the creator doctrine is not applied at all, as the right holder is determined to be the natural- 

or legal person who discloses the work under his/her name. Finally, in Italy rights are allocated 

based on who organizes and directs the creation process. 
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Parties that invest in the creation of collective works have a natural interest in automatically 

clearing the rights of all contributing parties, so that the investing party is free to economically 

exploit the work. This is called transfer of right, and can be done either through an employment 

contract or a specific contract.  

Collective works are often created under some form of employment contract, which leads to another 

disparity in nation laws. In the UK fx. an employer is expressly recognized as having the economic 

rights of works produced by employees. In other countries, such as Belgium, the employment 

contract must contain an explicit provision describing the transfer of rights. Lastly, in Denmark, 

rights are allocated based on whether the creation was part of the employee’s job description. 

The disparities in national laws have the potential to complicate the rights clearing process for 

streaming services that want to provide multi-territorial services The COT principle ensures that a 

different national law is applied to the rights clearing process in each of the territories where the 

streaming service is made available. This section has attempted to show the  

3.3.2 Increased harmonization of copyright for AV works 

The existing disparities in national copyright laws with regard to the determination of authorship of 

AV works are mitigated by the existence of a legal presumption based on art.3 of the Rental and 

Lending Directive 2006/115/EC. This allows for the assumption that a contract specifying a 

contributive effort in relation to the production of an AV work implicitly includes the contributor’s 

rights to the rental and lending exploitation of the created work. This assumption is valid, unless the 

contract expressly specifies otherwise.  

In the Luksan case
19

 the CJEU
20

 extended the art.3 assumption to also include, not only the rental 

and lending rights, but also the satellite broadcasting right, reproduction right and any other right of 

communication to the public through the making available to the public. 

The CJEU’s extension of this legal assumption arguably smooths the existing disparities between 

national laws regarding the allocation of copyright for AV works. However, it should be noted that 
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the CJEU also expressed that the above assumption is not an irrefutable, and that it should be 

carefully balanced with the risk of depriving an authors or artists of their rights. 

 

3.3.3 Transaction costs resulting from the lack of harmonization 

Thinking back to the Coase Theorem and transaction costs, it seems an argument can be made that 

disparities between national copyright laws, in regards to authorship and ownership rules, create 

implications for multi-national streaming services. As shown above, there is a risk that national 

copyright laws confer rights to different individuals, as a work is exploited in different territories. 

In the case of a multi-territorial streaming service, transaction costs could arise in two ways. First, 

there may be a cost in identifying and locating the correct right holders for each individual work. 

This could be described as search costs. Second, any inadequate clearing of rights may represent a 

risk of copyright infringement, which will result in a cost over time..  

Having identified the potential transaction costs, the question then becomes whether such 

transaction costs could significantly affects a streaming service’s economic decision of where to 

make their service available. The studies mentioned in the previous section
21

 found that very few 

legal conflicts based on disparities between national authorship and ownership rules had reached 

national or international courts. This is an argument against the significance of the disparities. 

However, it could be interesting to survey the extent to which rights holders and streaming services 

have settled potential disputes outside the court system. Perhaps this could be an explanation to the 

lack of court cases, and might create a better foundation for evaluating the transaction cost.  

It is worth noting that the legal assumption for AV works mentioned above has not prevented AV 

works from being the type of content with the least cross-border accessibility. This could be 

presented as an argument that increased harmonization in this aspect of copyright law, would ease, 

but not significantly affect the current multi-territorial licensing practices. 
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In sum, the legal framework can be argued as a source of transaction costs for streaming services 

wanting to provide a multi-territorial service. However, it is difficult to argue that such transaction 

costs are significantly responsible for the lack of multi-territorial licensing agreements.  

 

3.4 Collective management of copyright 

Given the vast range of possibilities for exploiting copyrighted works, it is practically impossible to 

envision an individual creator effectively controlling and monitoring the use of his works in today’s 

society. Therefore, right holders have traditionally organized, in order to form collective 

management organizations (CMO), which manage copyright for groups of right holders. 

Sections 3.3 examined the transaction costs represented by the complexity in identifying the correct 

author and/or owner of a copyright work. In this respect, CMO’s are also beneficial to streaming 

services, as a CMO represents multiple right holders and therefore can help the streaming service 

clear multiple rights in a single transaction.  

Traditionally, CMO’s have operated as national monopolies, which meant that only the national 

CMO could represent copyright holders in that national territory. This way, the CMO was a one-

stop-shop, where licensees, such as a streaming service, could negotiate all necessary licenses for 

the CMO’s territory.  

The monopoly system mentioned above effectively ensured that CMO’s managed the maximum 

amount of rights within their territory for a specific group of right holders. In other words, CMO’s 

represented close to full repertoire for a specific group of rights. This way, the monopoly system 

minimized the number of necessary transactions, by gathering groups of licensors in one place.  

The CMO’s practice of collecting rights is knows as aggregation of repertoire
22

, and is an important 

factor in minimizing transaction costs between licensors (right holders) and licensees (fx streaming 

services). (Schwemer, 2015) 
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The following discussion aims to describe the effects that certain legislative initiatives may have 

had on the aggregation/fragmentation of repertoire, as a potential source of transaction costs.
23

 

The economic rationale of a CMO as a one-stop-shop under the monopoly system seems 

theoretically sound. However, the practical reality is that the monopoly system also has created 

barriers for multi-territorial service. This is exemplified by Spotify’s problematic expansion into 

Denmark. Spotify was initially unable to reach an agreement with the CMO of Danish composers; 

Koda. Disagreements over the payment model resulted in negotiations lasting over two years. This 

meant that Spotify did not become available to Danish consumers before 2011. In France, Spain and 

United Kingdom the service was available in 2008.  

This is not to imply that either Spotify or Koda was at fault for the delay of the territorial expansion. 

Rather, this is simply an example of the risk that expanding multi-territorial services face regarding 

clearing of rights. Intuitively, the more right holders, be it CMO’s or individuals, that a multi-

territorial streaming service has to contract with, in order to provide their service, the larger is the 

risk of facing conflicts such as the one experienced between Koda and Spotify
24

.  

The example above serves to illustrate the fragmentation of copyright management has the potential 

to increase transaction costs between licensor (The individual right holder or CMO) and licensee 

(The streaming service). This is an important point to remember in the following examination of the 

effects of the legislation in collective rights management. 

 

3.4.1 The effects of legislation 

Traditionally, the national monopoly system ensured that CMO’s managed close to full repertoire 

within its territory. The economic rationale behind this system is quite clear, as it reduces 

transaction costs, and provides optimal monitoring resulting from the economies of scale (Andries 

& Julien-Malvy, 2008). 
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In the early 2000s the international umbrella organization for CMOs developed a standard 

agreement, which would extend the existing national monopoly system to also include licensing for 

online use. Such online use would have included the economic rights necessary for streaming 

digital content. However, there were doubts that the economic rationale of lowering transaction 

costs would be applicable in the online world. Therefore, the EU was quick to express competition 

concerns, which culminated in the decision (the CISAC decision
25

) which stated that extending the 

monopoly system to include licensing for online use would violate competition rules under Art.101 

TFEU. Specifically, a proposed clause assuring national exclusivity was deemed as a violation. 

Such an exclusivity clause had traditionally prevented two types of practices, which would 

undermine the monopoly system. These practices were; 1) Direct licensing between a CMO and 

users in other countries, 2) A CMO licensing its repertoire to be represented by multiple foreign 

CMOs in the same territory. 

Parallel to the legal proceedings on CMO exclusivity, the commission issued Recommendation 

2005/737/EC. This recommendation called for the introduction of multi-territorial licenses, and 

stipulated that right holders should enjoy the freedom to choose any CMO to represent them, 

regardless of residence or nationality. This was a direct move away from the membership clause, 

which had been at the basis of the monopoly system. (Andries & Julien-Malvy, 2008) 

In regards to licensing for online use, scholars have described the aftermath of the legislative efforts 

to abolish exclusivity clauses and membership clauses as a “totally new system of direct licensing 

without relying on reciprocal representation agreements”. (Schwemer, 2015)  

Instead of reciprocal agreements, the EU was setting the stage for a competitive environment in 

management of digital rights. This would lead to the formation of entirely new business models 

within collective rights management.  

In response to the legislative initiatives mentioned above, European right holders began 

withdrawing repertoire from their national CMO. Instead individual right holders chose for their 

rights to be managed by private for-profit entities known as customized licensing entities (CLE). 

CLE’s operate completely separate from the CMO system, which is the reason for the term direct 
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licensing. This enables CLE’s to license specific repertoire on a worldwide basis. In other words, 

where CMOs are able to license the territorial use of global repertoire, CLEs are able to license the 

global use of only specific repertoire. These developments require that a streaming service wanting 

to license the full repertoire for a territory must now contract with numerous CMO’s and CLE’s. 

Hence, it can be argued that the legislative initiatives targeting the CRM industry have negatively 

affected the aggregation of repertoire by allowing the fragmentation of rights between CLE’s and 

CMO’s. According to some scholars fragmentation of rights complicates multi-territorial licensing 

because “The fragmentation of rights, right holders and repertoire is at the core of high transaction 

costs”. (Schwemer, 2015) 

Where CMOs were originally seen as a solution to fragmented repertoire, they now seem to be 

entangled in a system which increases repertoire fragmentation. Guibault describes the development 

in collective rights management in the following manner;   

”the majority of scholarly commentators, policy makers and stakeholders agree that the intention 

behind the Recommendation of fostering competition between individual collective management 

organisations has created chaos rather than anything else.” (Guibault, 2014) 

Therefore, an argument can be made that legislative initiatives targeting collective rights 

management have increased transaction costs of multi-territorial licensing agreements. However, it 

is important to note that it is very difficult to determine whether the above scenario is part of a 

major transition towards a full aggregation of rights within major CLE’s. If this is the case, then the 

increased transaction costs mentioned above would only be temporary. 

In the following section, the analysis will consider the effects of directive 2014/26/EU, which 

specifically states its intentions as “..encouraging and facilitating the multi-territorial licensing of 

the rights of authors in their musical works by collecting societies representing authors.”
26
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3.5 The Collective Rights Management Directive 

Directive 2014/26/EU introduces regulations targeting multi-territorial licensing practices. This 

section will discuss the directive from a transaction costs perspective.  

 

 Increased freedom for right holders 

Art. 5 of the directive; “Right holders shall have the right to authorize a collective management 

organization of their choice to manage the rights, categories of rights or types of works and other 

subject-matter of their choice, for the territories of their choice, irrespective of the Member State of 

nationality, residence or establishment of either the collective management organization or the 

right holder...” 

The article above lays down three key principles concerning the interaction between right holders 

and CMO’s;  

1)  The right of right holders to authorize management of their rights to the CMO of their 

choice, throughout the EU 

2) The choice to grant a CMO the authorization to manage certain categories of rights or 

certain types of works  

3) The right to terminate the authorization to manage or to withdraw any right, category of 

rights or types of works of their choice from a collective management organization. 

These three principles underline the right holders’ freedom to partition their rights and authorize 

them in any CMO within the EU. As the directive is currently being implemented into national 

laws, it is unclear exactly how these principles will be applied to the practical reality of CMO’s.  

The previous section highlighted the argument that former legal initiatives had increased the 

righholders’ freedom to choose between rights management entities. However, this had resulted in 

increased fragmentation of repertoire, thereby increasing transaction costs. Art. 5 seems to further 

increase the freedom of right holders, by providing the right to partition their economic rights into 

“categories of rights or types of works and other subject-matter of their choice, for the territories of 

their choice “, and thereafter authorize these parts at different right management entities 
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From a transaction cost perspective, art.5 is interesting because it has the potential to increase the 

fragmentation of rights, as right holders partition their economic rights and deposits them in 

different entities.  

 

 The hub solution 

Title 3 of the directive establishes the conditions that that an authors’ collecting society must live up 

to, when providing multi-territorial licensing for online rights in musical works. These conditions 

contain requirements in relation to efficiency, transparency and accuracy of CMOs data and 

repertoire, which ensure good governance in relation to multi-territorial licenses.  

Articles 28-33 aim to facilitate multi-territorial licensing by giving smaller CMO’s the right to 

request the cooperation of a larger CMO. Such cooperation should be seen as creating licensing 

hubs, which allow smaller CMO’s, who cannot fulfil the good governance conditions, to license 

multi-territorially, through a larger CMO. The larger CMO is obligated to accept such a request, if it 

is already licensing other repertoire multi-territorially.  

Such cooperation could be argued as having a decreasing effect on transaction costs, in the event 

that streaming services would be able to license the works of multiple smaller CMO’s through a hub 

of cooperating CMO’s. However, as of 2015 the development of such hubs remains in its infancy. 

More time is necessary before the title 3 CMO hub initiatives can be fairly assessed. (Kivistö, 2015) 

The previous section mentioned the rise in direct licensing through CLE’s operating separate from 

CMO’s. This trend can be argued as hindering the potential of CMO hubs to lower transaction 

costs. This is because CLE’s are not regulated by Directive 2014/26/EU, which means that the title 

3 hub initiative does not obligate CLE’s to take part in such cooperation. 

This section substantiates the tentative argument that Directive 2014/26/EU does not take 

significant steps to affect facilitation of multi-territorial licensing. At least, such effects are yet to be 

seen in practice. On the contrary, it can be argued that art.5 could potentially increase the 

fragmentation of rights, which has the potential to increase transaction costs of such licensing. 
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3.6 Partial conclusion 

The first analysis considered the effects of certain parts of the copyright framework on multi-

territorial licensing. The effects where interpreted from the perspective transaction costs, as having 

the potential to hinder pareto optimal agreements. 

The conclusion is that the minimum harmonization approach taken by the copyright directive has 

resulted in disparities between national copyright laws. These disparities are evident in the 

complexity of national rules regarding the allocation of authorship and ownership for copyrighted 

works. These disparities were argued as having the effect of increasing the transaction costs 

associated with multi-territorial licensing agreements. However, it seems difficult to establish that 

these transaction costs significantly contribute to the lack multi-territorial licensing. 

The legal framework governing collective rights management was also considered from a 

transaction cost perspective. The legal initiatives, which have introduced competition between 

CMO’s, were argued as having increased transaction costs of multi-territorial agreements. This was 

based on the importance of reducing rights fragmentation
27

.  

The recent CRM directive was seen as having potentially fragmenting effects. This was based on 

the wording of art.5, which increases the right holders’ freedom to partition and disperse their rights 

in different management entities. The analysis also considered the hub initiative in Title 3 of 

directive 2014/26/EU, which has the potential to lower transaction cost. However, due to the 

novelty of CMO hubs, it is too soon to determine the effectiveness of such an initiative. 

An observation, which is interesting in itself, is that it is difficult to establishing arguments that the 

current legal framework is inefficient in facilitating cross-border access. The main barrier seems to 

be the principle of territoriality. However, there also seems to be a strong consensus that this 

principle is necessary in order to incentivize production. Therefore, it is unclear whether 

inefficiencies actually exist in this market. This could be a sign that the political agenda is 

overshadowing market realities, and that there is actually little economic evidence supporting legal 

reforms. 
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4 The efficiency of the proposed legal reforms 

This chapter shall consider the policy strategies released by the EU in response to the observed lack 

of cross-border access to digital content. First, the policy strategies will be examined, in order to 

point out the suggested legal reforms.  

The theory on the pareto optimality of contract rules
28

 will be applied, in order to argue the 

efficiency at which these reforms may facilitate pareto optimality in agreements concerning cross-

border access to digital content. 

Two policy strategies, which specifically target the lack of cross-border access, are the Digital 

Single Market Strategy (DSM) and the Copyright Reform process. These strategies can both be 

traced back to the Digital Agenda of 2010, which is a major comprehensive strategy document 

outlining the future of internet legislation. The Digital Agenda’s main purpose was to develop a 

digital single market. Therefore, it is closely linked to the DSM Strategy, which was introduced in 

May 2015. 

 

Figure 9: Timeline showing development of policies targeting cross-border access to digital content 

One of the main objectives of the DSM Strategy is to bring about “A modern, more European 

copyright framework”. However, the DSM strategy provides very little concrete information on 

specific legal initiatives for achieving such an objective. Instead it relies on the copyright reform 
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process for providing specific legal proposals etc. Therefore, the legal reforms examined in this 

thesis shall be derived mainly from the Copyright Reform process. 

 

4.1 The copyright reform process 

At the turn of the century, the digital economy was rapidly emerging throughout Europe. A key 

piece of legislation to accommodate these dynamic changes was the copyright directive of 2001. As 

mentioned in the previous chapter, this directive introduced minimum harmonization to certain 

aspects of copyright.  

In 2004, lawmakers initiated a review of the copyright directive, in order to make it more 

compatible with the rapid technological developments, which hampered the single market 

objectives. Unfortunately, legislative processes have traditionally been ineffective in keeping up 

with the technological advances. This might explain why the copyright reform process, in spite of 

having lasted over 12 years, is yet to produce concrete reforms of the copyright directive. 

The latest communication on copyright reform highlighted two significant policy objectives, which 

target cross-border access. They were stated in the following
29

; 

1) Increased harmonization of current EU copyright rules, particularly by addressing aspects 

related to the territoriality of copyright. 

 

2) Ensuring wider access to digital content across the EU; “The ultimate objective of full cross-

border access for all types of content across Europe needs to be balanced with the readiness 

of markets to respond rapidly to legal and policy changes and the need to ensure viable 

financing models for those who are primarily responsible for content creation. The 

Commission is therefore proposing a gradual approach to removing obstacles to cross-

border access to content and to the circulation of works.” In spite of the stated concern for 

content creators’ financing models, the above statement reveals the overall objective of 
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creating “full cross-border access for all types of content” - including digital provision of 

music and AV content. 

 

This analysis will interpret these objectives as underpinning the EU’s willingness to reform the 

principle of territoriality in copyright
30

. In the following sections, potential contract rules contained 

in such reforms shall be examined in relation to the theory on the pareto optimality of contract rules. 

 

4.2 Reforming the principle of territoriality 

 The portability regulation
31

 

Portability refers to the situation where a consumer retains access to digital content purchased for 

use in his home territory, as he travels through Europe, and thereby becomes temporarily present in 

other territories. If the proposal is passed, providers of digital content are legally obligated to ensure 

that consumers maintain access to such digital content, while temporarily present outside their 

member state of residence. 

The portability regulation represents the first step in the gradual legislative strategy towards 

achieving full cross-border access to digital content. The proposal contains specific contract rules 

targeting the territorial nature of licensing agreements. These contract rules will be considered by 

their potential effects of placing costs on the producer
32

 of multi-territorial services (streaming 

service). 
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 The localization principle for copyright acts 

The localization principle dictates the legal method for determining the territory, where a copyright 

act is deemed to occur. As explained in section 3.1, the copyright acts related to streaming services 

are currently subject to the country-of-target (COT) principle. This means that the copyright acts 

related to streaming service are deemed to occur in the territory where content is made available to 

a user. This way, the COT principle ensures that the copyright must be cleared for all territories 

where the content can be accessed.  

The legislative alternative to the COT principle is the country-of origin principle (COO). Under the 

COO principle copyright acts are deemed to occur in the territory from where the content is made 

available to a user.   

If these two principles are viewed as a form of contract rules, their importance for the scope of the 

license is quite clear. A streaming service operating under the COO principle could easily make 

content available throughout Europe, while only performing copyright acts in a single territory. 

Therefore, territorial restrictions negotiated between the licensing parties would be undermined. 

This illustrates the important relation between the localization principle and territorial agreements. 

It also illustrates why a reform of the localization principle has been discussed as a way of 

increasing cross-border access to digital content. 

However, given the lack of concrete legal strategies targeting the principle of territoriality, this 

analysis will consider two potential legal scenarios, which could be applied, in order to achieve 

cross-border access. It is important to underline that these specific reforms have not been concretely 

proposed. They are merely constructed by this thesis, based on the communications
33

 coming from 

the EU. These legal scenarios are; 

1) A contract rule applying the COO principle
34

 

2) A contract rule mandating cross-border access within the EU 
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 The relevance of these scenarios is based on the following observations: 

 The fact that the portability regulation, which is the first legislative step towards full cross-

border access, applies the COO principle for the copyright acts performed in relation to 

ensuring portability. 

 The copyright reform process has proposed the extension of the COO principle to also cover 

internet broadcasting. Internet broadcasting does not directly concern on-demand services
35

. 

However, the initiative does reveal the willingness of the EU to apply the COO principle to 

digital content. 

 The EU has recently proposed the restriction of geoblocking practices in E-commerce.
36

 The 

proposal contains an article which gives consumers the right not to be discriminated in terms 

of general conditions and access to services based on their location, nationality etc..
37

 It is 

still unclear whether this proposal includes geoblocking practices of streaming services. 

However, the proposal underlines to the willingness of EU to interfere with geoblocking 

practices. Therefore, it is relevant to consider potential legislation mandating that streaming 

services allow EU consumers to access their service on similar terms. 

 

To summarize, the following legal reforms shall be examined in the functional analysis; 

1) The contracts rules contained in the Portability Regulation 

2) The contract rule applying the COO principle 

3) The contract rule mandating cross-border access within the EU 
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4.3 The effects of the potential legislative reforms 

This section will focus on the effects of the three potential legal reforms outlined in the previous 

section. The effects will mainly be examined based on the model for evaluating the pareto 

optimality of contract rules
38

. This model considered contract rules from their ability to place 

excessive costs on the producer
39

, which could decrease the surplus of a transaction. This effect on 

surplus was illustrated in figures 3 and 4 (pages13-14). 

The fact that the Portability Regulation is is the only reform which has been concretely proposed, 

means that it is the only contract rule, where explanatory documents
40

 are available. These 

documents account for the potential costs created by the specific legal reform, as evaluated by the 

EU. If it can be shown that certain costs are not accounted for in these explanatory documents, then 

this could be a sign that the published evaluations of costs are inadequate. Theoretically, this could 

jeopardize the pareto optimality of the contract rules contained in the Portability Regulation.
41

 

Given that the contract rules on the COO principle and mandated cross-border access are only 

potential scenarios constructed by this thesis, no detailed explanatory documents are available. 

Therefore, potential costs created by these two contract rules should only be seen as a sign that they 

could hinder pareto optimal contracts, if they do not simultaneously create at least the same amount 

of value for other contracting party
42

. No attempts will be made to consider the amount of value 

which these contract rules may create for users
43

. 
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4.3.1 The effects of the portability regulation 

This section will examine potential costs imposed on the producer by the contract rules contained in 

the Portability Regulation. It is important to note that this regulation only exists in proposed form. 

This analysis shall consider the Portability Regulation as it was proposed on December 9th 2015.  

 The verification requirement 

The regulation allows consumers traveling within EU to retain access to content originally restricted 

to their home country. Therefore, it decreases the right holders’ territorial control of their works. To 

make up for this, art.5(2) of the regulation enables right holders to require that the producer
44

 

effectively monitor that no excess portability is provided. This is evident in Art. 5(2); “Holders of 

copyright...may require that the service provider make use of effective means in order to verify that 

the online content service is provided in conformity with Article 3(1)”  

Therefore, producers are not only required to comply with the regulation. They may also be legally 

required to give right holders assurance that effective monitoring is being employed. It is unclear 

how such this requirement shall be fulfilled in practice, but it could represent an increase in the 

producer’s compliance costs. The explanatory documents do not account for the potential 

compliance costs caused by this contract rule.. 

 Legal uncertainty 

In order for businesses to efficiently allocate resources, they are dependent on well-defined legal 

rules. Thus, legal uncertainty may result in increased legal risks, which represents increased costs 

over time. 

The first legal uncertainty is evident in the lack of a method for identifying the consumers who can 

legally require portability. The regulation states that it provides legal measures ensuring that access 

to content cannot be limited to a consumer’s member state of residence.
45

“Member state of 

residence” is broadly defined in art. 2(c) as  “the member state where the consumer is habitually 
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residing”. However, the term “habitual residence”  is undefined in EU law, and thus creates legal 

uncertainty. 

To exemplify the complications, parallels can be drawn to the legal area of social security services. 

This legal area has also employed the term habitual residence, in order to specify which individuals 

have the rights to social benefits in a particular EU member state. Recently, it was necessary to 

issue a thorough guideline
46

 describing the method for determining an individual’s habitual 

residence. The lack of legal definition, and the lengthy guidelines needed in other areas of laws, is 

an argument that the wording “habitual residence” may place a cost, in the form of legal risk, on 

streaming services.  

Another term which similarly lacks definition can be found in Art.2(d), which defines that 

“Temporarily present means a presence of a subscriber [consumer] in a member state other than 

the member state of residence”. By applying such a broad definition, streaming services may be 

unable to determine the concrete period of time, which they are required to ensure portability for the 

user. The current wording seems to mandate a period of time, which could potentially run until the 

user obtains a habitual residence in another member state. The lack of definition of “temporarily 

present” further supports the argument that the portability regulation places increased costs of legal 

uncertainty onto producers. 

The legal uncertainties exemplified in art.2(c) and art.2(d) should be highlighted in relation to the 

verification requirement in art.5(2)
47

, which stated that “Holders of copyright...may require that the 

service provider make use of effective means in order to verify that the online content service is 

provided in conformity with Article 3(1)” Art.3(1) simply states the streaming services’ 

responsibility to provide portability in accordance with the regulation. However, due to the lack of 

definition of the terms “habitual residence” and “temporarily present”, it is uncertain what practices 

are actually in accordance with the regulation.  

The legal uncertainties discussed in this section could cause an increase in conflicts between right 

holders and streaming services, thereby placing a cost on the producer. 
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 Renegotiations of contracts 

Art.5 specifies that any existing contractual provision, which hinders the enabling of portability, 

shall be unenforceable. Naturally, the contractual provisions targeted with this article are those 

which restrict the producer (streaming service) from providing its service in certain territories.  

Article 5(1): 

 “Any contractual provisions including those between holders of copyright and related rights, those 

holding any other rights relevant for the use of content in online content services and service 

providers, as well as between service providers and subscribers which are contrary to Articles 3(1) 

and 4 shall be unenforceable.” 

The costs resulting from such retroactive measures are considered in the explanatory documents
48

. 

The conclusion is that;  

“It cannot be excluded that holders of rights (Licensors) and service providers (Licensees) would 

want to renegotiate the existing contracts [in response to art.5(1)] nonetheless to e.g. adjust the 

license fees or amend the authentication requirements but that would be their own decision and not 

a necessity linked to the intervention under this option.”  

This statement seems to acknowledge that the regulation could result licensing agreements being 

renegotiated. At the same time, the IA concludes that, because such renegotiation is not specifically 

required by the regulation, any subsequent costs cannot be seen as caused by the regulation. No 

further explanation of this dubious logic is given in the explanatory documents. 

It is clear that the portability regulation constitutes a mandatory obligation to ensure portability, 

regardless of existing agreements. This undermines any existing contracts granting absolute 

exclusivity, because foreign providers given the right to ensure portability of their service. This is 

clearly an intervention, which potentially shifts the economic balance of existing agreements. 

Naturally, the parties who have lost the absolute exclusivity otherwise agreed upon may well 

initiate renegotiations.  
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The situation above is highlighted by an EU study examined the impact of intervening in existing 

territorial agreements
49

. The study states that such interventions may well affect the economic 

balance of existing licensing contracts. Therefore, an argument can be made that the portability 

regulation will interfere with existing multi-territorial contracts. This is likely to prompt the contract 

parties to undertake potentially costly renegotiations. 

 

The three problematic aspects can be summarized as; increased compliance costs, increased legal 

uncertainty and costs incurred through potential renegotiations of existing contracts. These costs are 

inadequately considered in the explanatory documents accompanying the regulation. Therefore, 

they have the potential to hinder pareto optimal contracts, if the costs placed on consumers are 

larger than the value created for user (consumers). 

 

4.3.2 The effects of the country-of-origin principle 

This section will examine the economic effects of the contract rule applying the COO principle to 

on-demand streaming services. It is important to note that such a contract rule has not been 

proposed, but is considered as a potential legal initiative for achieving full cross-border access. The 

relevance of considering such a contract rule is based on recent policy communications made by the 

EU. 

Due to the lack of a concrete proposal for this contract rule, it is difficult to assess the potential 

costs, and thereby apply it to the theoretical model on pareto optimality. Instead, this section 

discusses other economic effects, which should also be considered, when evaluating the efficiency 

of this particular contract rule. 

 Decreased protection of copyright works 

Under the COO principle, copyright acts are deemed to occur in the location, where the act 

originates. An example of this would be a situation where content is provided to users in Denmark 

                                                 

49
 Study on the application of directive 2001/29/ec on copyright and related rights in the information society 



43 

 

from a server placed in Germany. Under the COO principle such copyright acts would be deemed to 

occur in Germany, whereas under the COT principle, such acts would be deemed to occur in 

Denmark. The COT principle would therefore require that the streaming service obtain the relevant 

rights for Denmark, whereas the COO principle would not. 

The example above illustrates why the application of the COO principle would effectively turn 

current mono-territorial licenses into de facto pan-European licenses. This is because the COO 

principle would prevent territorial restrictions dictating where a streaming service could make 

content available. Territorial restriction would thus be limited to specifying the territories where 

transmissions were allowed to originate from. However, locating the origin of a digital transmission 

is an enormously complicated task
50

. Therefore, such a rule would compromise the protection of 

copyright to such an extent that it may affect the incentive to invest in production of such works. 

There is an obvious relevance to the argument that such negative effects on production must be 

taken into consideration, when discussing the potential legal tools for facilitating cross-border 

access. It seems insufficient to discuss cross-border access to digital content, without also 

considering effects on the incentive to invest in production of such digital content. 

 Preventing price discrimination 

The discussion above illustrates how the COO principle would undermine existing territorial 

agreements between right holders and streaming services. This would also prevent right holders 

from engaging in market partitioning and price discrimination
51

. As explained, this is based on the 

argument that the COO principle would turn mono-territorial licenses into de facto pan-European 

licenses. 

A central parameter when evaluating the effects of price discrimination is the question of whether 

such practices increase the total output. This is based on the assumption that rational consumers will 

demand a product whenever their valuation of the product is higher than the price set by the 
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producer. Therefore, if price discrimination increases a producer’s total output, it must follow that 

such practices are beneficial to economic welfare. (Schmalensee, 1981) 

Regardless of the effect on total output, a uniform price monopoly may exclude certain markets or 

groups of consumers from being served. This complicates the evaluation of price discrimination 

based on total output.  

An example of this complication is where a monopolist supplies two separate markets, but is only 

allowed to set one uniform price. If one market has a significantly higher valuation than the other 

market, the monopolist will want to take advantage by setting a high price. A high price may 

effectively price out the market with a lower valuation. Therefore, concrete evaluation of price 

discrimination clearly requires detailed market information, which illustrates the complexity of 

determining the effects of price discrimination. (Schmalensee, 1981) 

Hausman and MacKie-Mason discuss price discrimination as increasing the incentives for 

production. This is done in the context of patents, but studies have argued that such logic might also 

apply to copyrighted works.  

To summarize, it is clear that determining the overall effects of price discrimination in on economic 

welfare is very very complex. Therefore, it cannot be excluded that preventing such practices may 

have significant effects on economic welfare, for example by decreasing the incentive to invest in 

production of content 

.  

4.3.3 The effects of mandated cross-border access 

This section considers the effects of the potential contract rule mandating that streaming service 

provide cross-border access. The idea is simply that streaming services must allow all EU 

consumers access to their service on relatively similar conditions. 

From a streaming service’s standpoint, the ability to engage in geoblocking is crucial, in order to 

avoid copyright infringement. Currently, the principle of territoriality allows streaming services to 

carefully select the territories where they wish to provide their service.  
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A rule preventing geoblocking practices would effectively force streaming services to make their 

service available to all EU consumers, regardless of their location. This increase in the scope of 

their service would require copyright licenses covering the entire EU. It is quite clear that this 

would represent a significant cost for the producer (streaming service). This would result in a 

decreased surplus if these costs were not matched by increased value for the consumer. 

However, as discussed in relation to the theory on pareto optimal contracts “..informed parties 

would be expected to have already voluntarily agreed to [this] rule, since it is in the interest of both 

parties.”
52

 In other words, if a streaming service could make a profit by providing its service in 

certain territories, it should be expect to do so voluntarily. 

It is likely that the increased licensing costs placed on the streaming services would cause a price 

increase, as shown in figure 3 and 4
53

 Therefore, there is a significant risk that a contract rule 

mandating cross-border access may negatively affect the economic welfare of multi-territorial 

agreements. 

 

4.4 Partial conclusion 

The analysis considered three specific contract rules, which have been pointed to by the EU, as 

potential legislative tools for increasing cross-border access to digital content. These contracts rules 

were; 

1) The contracts rules contained in the Portability Regulation 

2) The contract rule applying the COO principle 

3) The contract rule mandating cross-border access within the EU 
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The analysis suggests that the broad scope of the wording in the Portability Regulation results in 

legal uncertainty. Specifically, the legal uncertainty related to the terms “habitual residence” and 

“temporarily present” could represent increased costs for streaming services.  

The portability regulation also grants right holders the right to require that streaming services 

effectively monitor that portability is extended in accordance with the regulation. This could cause 

increased compliance costs for streaming services.  

Lastly, the retroactive applicability of the Portability Regulation has the potential to shift the 

economic balance of existing agreements. This may require renegotiation of existing contract, in 

order to adjust to the legal reforms. Such negotiations may also represent a cost to the streaming 

service. 

None of these costs seem to be accounted for in the explanatory documents supporting the 

regulation. This is a tentative sign that the estimations of costs resulting from the regulation may be 

inadequate. This could potentially lead to pareto suboptimal agreements regarding cross-border 

access. 

The analysis presented the argument that a contract rule mandating full cross-border access places a 

significant burden on the streaming service. The existence of the COT principle would require 

licenses covering the entire EU. Therefore, such a rule could significantly increase the costs of 

providing such a multi-territorial service. If such costs are not matched by increased buyer 

valuation, the contract rule may cause pareto suboptimal contracts. 

While the application of the COO principle may increase cross-border access, it was argued that it 

may negatively affect the incentive to invest in production of digital content. This argument was 

mainly based on the decreasing copyright protection, resulting from the complexity of determining 

the origin of a transmission in this digital age. Also, preventing right holders from engaging in price 

discrimination through territorial agreements was found to also have potentially negative effects on 

economic welfare.  
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5 Optimal facilitation of cross-border access 

A founding principle in the field of Law and Economics is that it is inadequate to simply evaluate 

legislation based on its ability to achieve a desired behavioral change in society. Instead, legislation 

should be evaluated based on its ability to facilitate economic efficiency. This requires that 

lawmakers have an important responsibility to consider the full range of potential effects.  

This chapter will discuss the results found in chapters 3 and 4, and how these results can be 

implemented, in order to create a legal framework which optimally facilitates cross-border 

agreements.  

 

5.1 Transaction costs 

The analysis in chapter 3 found that the lack of harmonization in copyright law has allowed for 

disparities between national copyright laws regarding rules on authorship and ownership. It was 

argued that, while such disparities are likely to raise transaction costs of licensing agreements, it is 

unlikely that these costs contribute significantly to the lack of cross-border licensing agreements. 

Therefore, increased harmonization of the copyright directive is unlikely to significantly increase 

the incentive to form multi-territorial agreements. However, this conclusion may change under the 

scenario that streaming services are required by law to allow cross-border access to European 

consumers. In this scenario, streaming services would be automatically subjected to the disparities 

of all 28 national copyright laws. This might have a more significant effect on transaction costs, 

which would represent a stronger economic argument for increased harmonization.  

Chapter 3 also presented the argument that a more relevant source of transaction costs may have 

resulted from recent legal intervention in the collective right management industry (CRM). 

However, the current fragmentation of rights between managing entities might only be temporary, 

as the market adjusts towards the optimal solution. Therefore, this thesis only suggest that the short 

term effects of increased competition in the CRM industry is likely to have, at least temporarily, 

increased transaction costs of multi-territorial licensing.  
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Since it was deemed unlikely that this particular legal framework resulted in significant transactions 

costs, it does not seem to require significant reforms. In other words, it is unlikely that increased 

harmonization of copyright law will result in a significant increase in cross-border access. 

 

5.2 The pareto optimality of contract rules 

Three central principles in copyright are territoriality, exclusivity and the COT principle. Together, 

these principles form the legal basis for the territorial agreements, which exist between licensors 

(right holders) and licensees (streaming services).  

Territorial agreements allow for price discrimination, which increases the economic incentive to 

invest in production of copyright works. The rational licensor must be expected to take advantage of 

such an incentive in order to maximize profits. Therefore, the principles of territoriality and 

exclusivity fundamentally conflict with the objective of increasing cross border access through 

multi-territorial licensing.   

However, any interference with the principle of territoriality should account for at least two 

potentially significant effects. First, that removing the legal basis for territorial agreements could 

decrease the economic incentive to invest in production of digital content
54

. Second, that a rule 

requiring cross-border access within the EU would require a scope of licensing agreements, which 

might not be economically efficient for the licensee (streaming service)
55

.  These effects are likely 

to hinder the objective of facilitating cross-border access to digital content. 

This information substantiates an argument that contract rules interfering with the principle of 

territoriality may be economically inefficient. 

The Portability Regulation showed signs of numerous inefficiencies. The analysis found several 

instances of legal uncertainties, which could result in harmful costs being placed on streaming 

services. Such legal uncertainties should be minimized if possible. 
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The current wording used to determine the localization of the copyright act, is based on the term 

“habitual residence”. Chapter 4 considered the broad scope of this term, which created uncertainty 

for the service provider and right holder. In order to relieve this uncertainty, it is necessary to define 

a method for determining the consumer’s residence. Inspiration may be found in the guidelines 

concerning habitual residence of individuals in relation to social security right.
56

 

The term “temporarily present” was also suggested as a cause for legal uncertainty. The current 

understanding could imply that a temporary presence is not interrupted unless there is a change in 

habitual residence. Such an understanding could result claims to portability lasting months or even 

years. Therefore, it is necessary to define the length of time that is supposed to be interpreted as a 

temporary presence. This would give the streaming services a better understanding of the 

obligation, which then could help them make better economic decision regarding their service. 

 

To summarize, the analyses of chapter 3 and 4 provides information which substantiates two main 

arguments; 

1) That the legal framework was not found to significantly hinder economically efficient 

licensing agreements concerning cross-border access to digital content. 

2) The legal reforms are likely not to increase economic efficiency of licensing agreements 

concerning cross-border access to digital content 

These realizations question the ability of legal reforms to further economic efficiency in this area. 

Furthermore, it questions whether such inefficiency actually exists, or whether the legal reforms are 

simply based on a single political objective, which is to create a digital single market.  

The full title of the Portability Regulation seems to suggest the latter. The title reads; “Regulation 

[of the EU] on ensuring cross-border portability of online content services”. This title exemplifies 

the general problem with the reforms examined in this thesis. From an economic standpoint, the 

focus should be on ensuring efficiency in cross-border access agreements. The inadequacy of 
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simply addressing an implied deficiency through legal intervention was summed up by Coase over 

50 years age ;  

“Analysis [generally] concentrates attention on particular deficiencies in the system and tends to 

nourish the belief that any measure which will remove the deficiency is necessarily desirable. It 

diverts attention from those other changes in the system which are inevitably associated with the 

corrective measure, changes which may well produce more harm than the original deficiency” 

(Coase, 1960) 

The intent of this chapter was to suggest legal reforms, which could contribute to the optimality of 

agreements concerning cross-border access. However, the analyses indicate that legal reforms might 

do more harm than good. Therefore, this thesis shall not suggest substantial legal reforms. Instead, 

it shall serve to underline the complex nature of the market for digital goods and services. Such 

complexities may well complicate the very idea of a digital single market. At least, as shown in 

chapters 3 and 4, extraordinary attention should be given to unintended effects. Otherwise, legal 

reforms may result in the very economic inefficiencies they were meant to solve. 

 

5.3 Discussion 

The suggestion that the territorial restriction in copyright licensing should not be seen as an 

inefficiency in cross border access, is supported by a recent article (Mazziotti, 2015) discussing 

whether such territorial restrictions (geoblocking) is a real cause for concern in Europe. The article 

also expresses the importance of the principle of territoriality, in order to protect sustainability in 

production of copyright works.  

The article points to another political objective, which may conflict with the single market ideas. 

This objective is expressed in Art.167 TFEU, which states that lawmakers must also consider 

legislative effects on cultural diversity. The conflict between cultural diversity and the single market 

ideas is addressed in recital 69 of the Audiovisual Media Services Directive, which addresses the 

potential that on-demand AV services may, over time, replace traditional television broadcasting. 

Given the global and commercial nature of such the current market leaders in AV services, these 

developments might have negative effects on the production and availability of culturally diverse 

content. 
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This cultural aspect shows that, not only may the digital single market idea may result in economic 

inefficiencies, it may also conflict with other political objectives specified by the EU.  

 

6 Conclusion 

The legal framework was not found to cause significant implications for cross-border access. Minor 

transaction costs were found in relation to disparities in national copyright laws and fragmentation 

in the collective rights management industry. However, they were not seen as contributing 

significantly to the lack of cross-border access.   

The legal reforms considered in this thesis were found likely to place costs on producers, which 

could lead to a lack of economic efficiency. Potential negative effects on the incentive to invest in 

the production of copyright works may also contribute to such inefficiencies. If these effects are not 

outweighed by value created for copyright users, then the legal reforms are likely to produce 

economic inefficiency in the form of pareto suboptimal contracts. 

Based on the lack of significant transaction costs and the risk of economic inefficiency in the 

potential legal reforms, this thesis suggests that the legal framework might not be causing the 

inefficiency in cross-border access discussed by the EU. Therefore, the current level of cross-border 

access to digital content within EU might simply reflect rational business decisions made by market 

participants. If this is in fact the case, then legal reforms may only disrupt the pareto optimality of 

existing contracts. 

This conclusion may add to the discussion on the applicability of the single market ideal for digital 

goods and services. 60 years ago, this ideal was indeed very effective in removing tariffs and other 

protectionist measures. However, the current situation in the market for digital goods and services 

does not seem to present similar problems. Therefore, it may be unlikely that applying the single 

market ideal will have the same positive effects. 

The final thought may be that a well-functioning digital single market already exists within the EU, 

and that the observed territorial restrictions are simply the result of economic decisions made by 

licensors, licensees and users.  
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