
Copenhagen Business School 2018  Date of submission: 12.01.2018 

 

 
Permanent Establishment 
rule in light of the Digital 
Economy 
 
Fast driftsstedsbegrebet i lyset af den digitale økonomi 
 
 
 
 
 
 
 
 
 
Master Thesis - Cand.merc.aud 
 
 
Student       Juliane Londono Diaz  
Supervisor      Peter Koerver Schmidt 
 
Characters / Pages    152,753 / 77 
 
 
 
 



 2 

Abstrakt 

 
Selskaber har traditionelt haft brug for en fysisk tilstedeværelse for at sælge deres varer og drive 

forretning. Det har ændret sig markant på grund af den teknologiske udvikling af internettet. 

Selskaber har nu mulighed for at drive forretning på verdensplan igennem den digitale økonomi. 

Reglerne for beskatning af virksomheder i den digitale økonomi har dog ikke været i stand til at 

følge med denne udvikling, hvilket har resulteret i BEPS (Base Erosion and Profit Shifting). Det 

skyldes at digitale virksomheder tit ikke er omfattet af fast driftsstedsbegrebet i OECD's 

modeloverenskomst artikel 5. 

 

Problematikken behandles af OECDs BEPS action 1 (Addressing the Tax Challenges of the 

Digital Economy) og action 7 (Preventing the Artificial Avoidance of Permanent Establishment 

Status). Denne afhandling fastslår dog, at de ændringer der anbefales til den nuværende gyldige 

lov om fast driftsstedsbegrebet forslået i aktionsrapporterne, ikke indebærer nogen reel fremgang 

i implementeringen af en løsning på de skattemæssige udfordringer i den digitale økonomi. 

 

Der analyseres derfor fem potentielle løsninger, og det konstateres, at CCCTB (Common 

Consolidated Corporate Tax Base) - som Europa-Kommissionen for øjeblikket arbejder på, er 

den løsning der giver det bedste udgangspunkt for at tackle skatteudfordringen i den digitale 

økonomi. Særligt hvis det kan kombineres med en virtuel fast driftsstedsdefinition. Løsningen 

analyseres i lyset af Ottawa-principperne og er fundet acceptabel. 

 

Denne afhandling anbefaler således, at der fortsættes på arbejdet med CCCTB samt en virtuel 

fast driftsstedsdefinition og, i betragtningen af den allerede forældet lovgivning, at det gøres så 

hurtigt og effektivt som muligt. 

 

 

 

 
 
 
 



 3 

Table of Contents 
 
ABSTRACT                     2 
 
LIST OF ABBREVIATIONS                                                     5 
 
1. INTRODUCTION, PROBLEM STATEMENT & METHOD                                     6                                                      
1.1 Introduction                               6 
1.2 Problem Statement                     7 
1.3 Research Questions                   8 
1.4 Theory & Method                   9 
1.4.1 Legal Method                    9 
1.4.2 Double Taxation Treaties                10 
1.4.3 OECD’s Model Tax Convention               12 
1.5 Delimitation                  15 
1.6 Thesis Outline                  16 
 
2. ARTICLE 5 PERMANENT ESTABLISHMENT                                                                17 
2.1 Definitions                  17 
  A. Place of Business                 17 

B. “Fixed” Place of Business                                  18 
C. Business “Carried Out”                      19 

2.2 Electronic Commerce                  20 
 
3. THE DIGITAL ECONOMY & E-COMMERCE                               22 
3.1 Definitions                  22 

A. Digital Economy                 22 
B. E-commerce                 24 

3.2 Business Models                             25 
1. Physical E-commerce Models               25 
2. Digital E-commerce and Cloud Models (product or service delivered digitally)         25 
3. Multi-dimensional models                28 

3.4 The Infrastructure                            28 
 
4. OECD/G20 BEPS PROJECT                31 
4.1 Introduction                                    31 
4.2 Action 1: Addressing the Tax Challenges of the Digital Economy                                    32  
4.2.1 PE Related Tax Challenges                32 
4.2.2 Proposed Solutions                 33 
4.3 Action 7 Preventing the Artificial Avoidance of PE Status            34 
4.3.1 A. Commissionaire Arrangements               35 
4.3.2 B Specific Activity Exemptions                37 
4.4 Broader Digital Economy Challenges               41 

1. Nexus                  41 
2. Data                   42 
3. Characterization                 43 

4.5 PE Modifications Addressing Digital Economy Challenges                  44 



 4 

5. IMPLEMENTATION – THE MULTILATERAL INSTRUMENT           47 
5.1 Introduction                             47 
5.2 Flexibility                   49 
5.2.1 Covered Tax Agreements                49 
5.2.2 Minimum Standard Provisions                50 
5.2.3 Reservations                  50 
5.2.4 Optional & Alternative Provisions               50 
5.3 Modifications                  51 
5.4 Action 7                   52 
 
6. PROPOSED SOLUTIONS                55 
6.1 Introduction                             55 
6.2 Ottawa Principles                 56 
6.3 Proposed Solutions                 58 
6.3.1 A Tax Based on Data                 58 
6.3.2 Common Consolidated Corporate Tax Base (CCCTB)             60 
6.3.3 Significant Economic Presence                67 
6.3.4 A Withholding Tax on Digital Transactions              71 
6.3.5 Equalization Levy                 74 
 
7. CONCLUSION                  76 
 
8. REFERENCES                  79 
 
9. APPENDICES                  85 
9.1 Appendix 1                  85 
9.2 Appendix 2                             88 
9.3 Appendix 3                  91 
 
 
 
 
 



 5 

List of Abbreviations 
 
 
 
BEPS   Base Erosion and Profit Shifting 
CCCTB  Common Consolidated Corporate Tax Base 
CFA  Committee on Fiscal Affairs  
CIT   Corporate Income Tax  
GST  Good and Services Tax 
ICT  Information and Communication Technologies  
ISP   Internet Service Providers  
MAU  Monthly Active Users 
MC  Model Convention = Model Tax Convention 
MEP   Member of European Parliament 
MLI   Multilateral Instrument  
OECD  Organization for Economic Cooperation and Development 
PE  Permanent Establishment 
R&D  Research and Discovery 
TFDE   Task Force on the Digital Economy  
VAT  Value Added Tax 
VCLT   Vienna Convention on the Law of Treaties  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



 6 

1. Introduction, Problem Statement & Method 

1.1 Introduction 
 
With the exponential growth of the planets population gaining access to the internet, business is 

changing globally. In 2015, there were an estimated 3.1 billion internet users, with user growth 

rate at 6.7% annually worldwide. And by 2019 it is expected that there will be almost 3.9 billion 

internet users.1 

 

The digitalization of the economy is happening at a fast pace and on a large scale. Since its 

infancy in 1995, global e-commerce has grown to sales of €1.96 billion in business-to-consumer 

and €14.2 trillion in business-to-business.2  

 

Businesses no longer need a physical presence in order to sell or provide services. The digital 

economy has created a marketplace where products can be sold across national as well as 

international borders, reaching many more customers than regular brick and mortar retailers are 

able to service. The growth of ecommerce is driven by two of our current economy’s important 

products; software and recorded entertainment (such as movies and music) which are distributed 

through computer networks.3 This has resulted in a need for new or updated tax legislation, 

which is appropriate for the digital economy. 

 

The Organization for Economic Cooperation and Development (OECD), started in 2012, on an 

action plan to address, amongst other things, the tax challenges of the digital economy. The 

project is the “OECD/G20 Base Erosion and Profit Shifting Project”, (abbreviated BEPS Project) 

which was endorsed at the 2013 G-20 St. Petersburg summit, thereby starting the process of 

dealing with the tax inequality brought about by the digital economy.4 

 

                                                
1 Laudon K, Traver C. E-Commerce 2016. 12th ed. Harlow: Pearson Education Limited; 2017:118. 
2 Laudon K, Traver C. E-Commerce 2016. 12th ed. Harlow: Pearson Education Limited; 2017:50-51. 
3 Westin R. International Taxation Of Electronic Commerce. 2nd ed. Alphen aan den Rijn: Kluwer Law 
International; 2007:10-11. 
4 St Petersburg Tax Annex OECD. TAX ANNEX TO THE ST. PETERSBURG G20 LEADERS’ DECLARATION. 
G20; 2013:3. 
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As a result of this, two years later in 2015, the final Action Reports of the BEPS Project were 

issued.5 

 

In September 2017, during the informal Ecofin (Economic and Financial Affairs Council) 

meeting in Tallinn, the Presidency supported by many of the EU Member States, called on the 

European Commission to look into possible options and propose effective solutions to modernize 

the corporate income tax rules, in light of the new business models brought about by the digital 

economy. The goal was to agree on a way forward for the European Union by the end of 2017.6  

1.2 Problem Statement 
 
As mentioned above, Information and Communication Technologies (ICT) have impacted the 

organizational structures of the economy, and the current tax system is not equipped to deal with 

the modified business structures which are not based on physical attributes but instead are quite 

mobile.7 Retailers such as Amazon and Ebay can sell products worldwide through their online 

market place, while companies such as Spotify and Pandora8 provide their digital music 

streaming service in the same manner. 

 

The current international tax rules are based on the need for a Permanent Establishment9 in order 

to sell goods or provide services and therefore are not able to encompass the businesses of the 

digital economy. The new digital business models made it possible for companies to engage in 

BEPS (Base Erosion and Profit Shifting), which is the practice of using, “tax avoidance 

strategies that exploit gaps and mismatches in tax rules to artificially shift profits to low or no-tax 

locations”.10  

                                                
5 OECD. Explanatory Statement, OECD/G20 Base Erosion And Profit Shifting Project, Final Reports. OECD; 
2015. 
6 European Commission. COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT 
AND THE COUNCIL: A Fair And Efficient Tax System In The European Union For The Digital Single Market. 
Brussels: European Commission; 2017. 
7 Schäfer A, Jacobs O. International Company Taxation In The Era Of Information And Communication 
Technologies. Wiesbaden: Dt. Univ.-Verl.; 2006. 
8 Pandora Internet Radio, known simply as Pandora, is a music streaming service only available in the US. 
9 The Permanent Establishment rule stems from OECD’s Model Tax Convention on Income and Capital, Article 5, 
which is covered later in this chapter. 
10 OECD. Base Erosion and Profit Shifting. OECD.org. 2017. 
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As mentioned above, the OECD carried out its BEPS Project to address this issue, (as well as 

several others), and issued its final Action Reports in 2015. Despite the issuance of the final 

Action Reports, other bodies, such as Ecofin are still working on finding solutions11 to the 

taxation problem presented by digital companies.  

 

In light of this occurrence, it is found pertinent to research how the BEPS Action Report 712 

“Preventing the Artificial Avoidance of Permanent Establishment Status” as well as the parts of 

Action Report 113 “Addressing the Tax Challenges of the Digital Economy”, which deal with the 

Permanent Establishment definition, have addressed the tax challenges of the digital economy.   

 

1.3 Research Questions  
 

How will the implementation of the modifications to the Permanent Establishment definition, by 

OECD’s 2015 BEPS Action Report 7 “Preventing the Artificial Avoidance of Permanent 

Establishment Status” and Action Report 1 “Addressing the Tax Challenges of the Digital 

Economy,” affect valid law? 

 

Do the changes to the PE definition, entail any real progress in implementing a solution to the 

tax challenges presented by the digital economy? 

 

If not, which policy implementation could be effective in addressing the tax challenges presented 

by the digital economy? 

 

                                                
11	European Commission. COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT 
AND THE COUNCIL: A Fair And Efficient Tax System In The European Union For The Digital Single Market. 
Brussels: European Commission; 2017.	
12 OECD. Preventing The Artificial Avoidance Of Permanent Establishment Status, Action 7 - 2015 Final Report, 
OECD/G20 Base Erosion And Profit Shifting Project. Paris: OECD Publishing; 2015. 
13 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015. 
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1.4 Theory & Method 
 
The following sections will delineate the method and choice of theory which will be used to 

answer the research questions.  

1.4.1 Legal Method  
 

The legal traditional approach is characterized by the fact that the relevant sources of justice 

have been clarified and weighed against each other in a professionally correct manner in order to 

answer a legal question.14 The sources of justice in the legal method are normally divided into 

four categories: regulation, case law, customary law and nature of the relationship.15 Regulation 

includes Constitutional Law, EU Treaty, EDF Treaty, General Laws, Regulations, Directives, 

Notices, Circulars, Plans, Soft Law and Agreement Regulation.16 Case law are the judicial 

decisions that are relevant to the decisions on other cases. Customary law is traditionally defined 

as a practice that has been followed generally, constantly and for a long time, from a sense of 

legal commitment.17 The nature of the relationship usually refers to the legal sources that cause 

judges and other legal users to be motivated by freer reflections based on the legal culture 

tradition.18  

 

The source of justice which plays the major role in this thesis is regulation. Both the old 

regulation (the 2014 OECD Model Tax Convention) and the proposed changes to it, 

recommended by the BEPS Project. 

 

In this thesis the legal question is, what is valid law in regards to Permanent Establishments and 

how will the current status quo be affected by the implementation of the changes to the definition 

                                                
14 Westin R. International Taxation Of Electronic Commerce. 2nd ed. Alphen aan den Rijn: Kluwer Law 
International; 2007:10-11. 
15 In Danish, the 4 categories are: regulering, retspraksis, retssædvaner og forholdets natur. Nielsen R, Tvarnø 
C. Retskilder Og Retsteorier. 3rd ed. Copenhagen: Jurist- of Økonomforbundets Forlag; 2011.  
16 In Danish: Grundloven, EU-traktaten, EUF-Traktaten, almindelige love, forordninger, direktiver, 
bekendtgørelser, cirkulærer, planer, soft law og aftaleregulering. Ibid. 
17 In Danish: Traditionelt definerer man retssædvane som en handlemåde, der er blevet fulgt almindeligt, stadigt og 
længe ud fra en følelse af retlig forpligtelse. Ibid. 
18 In Danish: Traditionelt kaldes den retskilde, der går ud på, at dommere og andre retsanvendere lader sig motivere 
af friere overvejelser ud fra den juridiske kultur-tradition, for forholdets natur. Ibid.	
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of PE by OECD’s 2015 Action Report 7 of the BEPS Project. As the OECD’s Model Tax 

Convention on Income and Capital has greatly influenced the recent domestic PE concepts,19 it 

acts as a foundation for most double taxation treaties. Therefore, this thesis will have its main 

focus on OECD’s Model Tax Convention on Income and Capital. This is relevant as it contains 

the Permanent Establishment rule in Article 5 of the Model Tax Convention20 which is addressed 

by Action Report 7 of OECD’s BEPS Project. 

 

The sequence of answering the first two research questions will be the following; after a short 

description of Double Taxation Treaties below, the question of what is current valid law in terms 

of PEs will be answered. This is done through a brief lay out, in Chapter 2, of the current 

framework for defining a PE, as presented in Article 5 of the Model Tax Convention on Income 

and on Capital, in order to lay a foundation for Chapter 4. In Chapter 4 the changes to the PE 

definition recommended by Action 7 of the BEPS Project will be thoroughly analyzed, through a 

systematic study and discussion. Following that, Chapter 5 will contain the proposed 

implementation of the changes, through the use of the Multilateral Instrument (the MLI21). 

1.4.2 Double Taxation Treaties 
 

In order to avoid international judicial double taxation, which arises when the same person is 

taxed with respect to the same income in two or more states,22(which differs from economic 

double taxation where the same income is taxed in the hands of different people), countries agree 

to double taxation treaties. While countries are not obliged to enter into double taxation treaties 

with each other, and also do not have to follow the OECD’s Model Tax Convention, it has had a 

wide influence on the negotiation, interpretation and application of double taxation treaties. Most 

                                                
19Reimer E, Urban N, Schmid S. Permanent Establishment - A Domestic Taxation, Bilateral Tax Treaty And OECD 
Perspective. Ah Alphen aan den Rijn: Kluwer Law International; 2012. 
20 OECD. Model Tax Convention On Income And On Capital 2014 (Full Version). Paris: OECD Publishing; 2015. 
21 The full title of the MLI is the “Multilateral Convention to Implement Tax Treaty Related Measures to Prevent 
Base Erosion and Profit Shifting” and has as its purpose to overcome the implementation problem of the proposed 
tax treaty-related measures, which is that the number of existing bilateral treaties which would need to be 
renegotiated is estimated at over 3000. Silberztein, C, Granel B, Tristram J. OECD Multilateral Convention to 
Prevent BEPS: Implementation Guide and Initial Thoughts. International Transfer Pricing Journal,. 2017;24(5). 
The MLI will be covered in Chapter 5. 
22 Lang M. Introduction To The Law Of Double Taxation Conventions. 2nd ed. IBFD; 2013. 
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countries use the OECD’s Model Tax Convention as a guideline when concluding or revising 

bilateral treaties.23 

 

Once two or more countries enter into a double taxation treaty it is binding upon them and must 

be performed by them in good faith, according to Article 26 of the Vienna Convention on the 

Law of Treaties.24  

 

The Vienna Convention on the Law of Treaties (VCLT), also known as the “treaty on treaties”, 

is itself a treaty that concerns itself with the international law on treaties between states and lays 

down the bedrock on the subject. The VCLT only covers treaties that are governed by 

international law.  It does not concern itself with the content of the treaties; only with how 

treaties are made, amended, operate and are terminated. It also deals with how treaties are 

interpreted.25 

 

The interpretation of treaties on international law is covered in Article 31 “General rule of 

interpretation” and Article 32 “Supplementary means of interpretation” of the VCLT.26  

 

According to Article 31, international law treaties shall be interpreted in good faith, in context 

with the purpose of the treaty, including preamble and annexes, together with subsequent 

agreements regarding the interpretation as well as subsequent practices in the application of the 

treaty, which establishes agreement in regards to its application. A special meaning shall be 

given to a specific term, if that is what the parties to the treaty intended.27 

 

Article 32 states that parties may take recourse in supplementary means of interpretation, such as 

the preparatory work of the treaty and the circumstances of the treaty’s conclusion, when the 

meaning of the treaty is unclear or the results would be unreasonable or absurd. Article 32 is 

                                                
23 Garbarino C. Judicial Interpretation Of Tax Treaties. Northampton: Edward Elgar Publishing; 2016:3. 
24 United Nations. Vienna Convention on the law of treaties (with annex). Concluded at Vienna on 23 May 
1969. treatiesunorg. 1980.  
25  Gunaratne R. Law of Treaties 1: What is a treaty?. Public International law. 2015.  
26 United Nations. Vienna Convention on the law of treaties (with annex). Concluded at Vienna on 23 May 
1969. treatiesunorg. 1980. 
27 Ibid.	
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therefore only applicable if the result of the interpretation using Article 31, is unclear or absurd.28 

However, Article 32’s reference to supplementary means of interpretation doesn’t state that only, 

“preparatory work of the treaty and the circumstances of its conclusion”, can be used to clarify 

the treaty. As most double taxation treaties are based on the OECD Model Tax Convention, the 

Model Tax Convention including the Commentaries to the Articles can be seen as providing 

supplementary means of interpretation. 

 

This is important as it solidifies the relationship between double taxation treaties with their own 

PE definitions and Article 5 of the OECD Model Tax Convention including its Commentary. 

1.4.3 OECD’s Model Tax Convention 
 

“The OECD Model Convention and the OECD Commentary carry significant weight in the 

interpretation of double taxation conventions. If a double taxation convention is, in principle, 

based on the OECD Model and a certain provision follows the wording of the OECD Model,  

it is then only reasonable to assume that the contracting states intended such a provision to  

have the meaning it has in the OECD Model, as outlined in the OECD Commentary.”29  

 

International double taxation, has damaging effects on the international sale of goods and 

services, as well as transfer of capital, technology and people. In order to improve the economic 

relations between countries and remove this obstacle, as well as clarifying and standardizing the 

taxation of taxpayers who are engaged in business in foreign countries, the OECD’s Model Tax 

Convention on Income and Capital provides a uniform guideline for countries to deal with the 

most common problems that arise from international double taxation.30 

 

The OECD published the first Model Tax Convention on Income and Capital in 1977.31 The  

extensive commentary accompanying the Model Tax Convention is prepared by the OECD  

                                                
28 United Nations. Vienna Convention on the law of treaties (with annex). Concluded at Vienna on 23 May 
1969. treatiesunorg. 1980. 
29 Lang M, Brugger F. The role of the OECD Commentary in tax treaty interpretation. AUSTRALIAN TAX FORUM. 
2008;23. 
30 Base erosion and profit shifting - OECD. OECDorg. 2017.  
31 There was an earlier version of the Model Tax Convention, the 1963 Draft Double Taxation Convention on Income 
and Capital but it remained a draft. The first published Model Tax Convention is from 1977. 
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Committee on Fiscal Affairs. Amendments to the Model Tax Convention and the Commentary 

have been made regularly every few years since 1992.32 

 

The OECD Council approved the contents of the 2017 update to the OECD Model Tax 

Convention on the 21st of November 2017, which mainly includes the changes made by the 

BEPS Project.33 The condensed version was published on 18 December 2017 (shortly before the 

deadline of this thesis) and the full version will first be published within the next few months.34 

As this thesis focuses on the changes recommended by the BEPS Project to the 2014 OECD 

Model Tax Convention, the 2014 version will be used as a baseline. Therefore the 2014 OECD 

Model Tax Convention will be referenced and the changes made by the BEPS Project, which are 

relevant to this thesis, will be covered in Chapter 4 below. 

 

It should be mentioned that the BEPS Action Plans, which were published in October 2015 and 

endorsed by the OECD Council as well as the G20 leaders,35 in themselves will not be able to 

affect change and halt the use of BEPS measures unless they are implemented.  The 

implementation will be carried out through the use of the Multilateral Instrument which will be 

covered in Chapter 5. 

 

The 2014 Model Tax Convention, consists of 31 Articles, each with their own Commentary. It is 

divided into 7 chapters which cover the scope of the convention, definitions, taxation on income, 

taxation on capital, methods for elimination of double taxation, special provisions and final 

provisions.36 The legal relevance of the Commentary is an issue of contention amongst 

international tax law experts, of which an important part is the debate on the relevance of 

changes to the OECD Commentaries for the purpose of interpreting tax treaties which have 

previously been concluded. The debate is between a static and an ambulatory approach. In the 

static approach the interpreter will only use the OECD Commentaries that existed at the 

                                                
32 Garbarino C. Judicial Interpretation Of Tax Treaties. Northampton: Edward Elgar Publishing; 2016:2. 
33 OECD. OECD Council approves the 2017 update to the OECD Model Tax Convention. OECD.org. 2017.  
34 Model Tax Convention on Income and on Capital: Condensed Version 2017. Oecdorg. 2017. 
35 Silberztein C, Granel B, Tristram J. OECD Multilateral Convention to Prevent BEPS: Implementation Guide and 
Initial Thoughts. International Transfer Pricing Journal. 2017;24(5).  
36 OECD. Model Tax Convention On Income And On Capital 2014 (Full Version). Paris: OECD Publishing; 2015. 
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conclusion of the treaty, while in the ambulatory approach the interpreter will also accept the 

relevance of any OECD Commentaries adopted after the conclusion of the treaty.37 

 

The OECD itself, finds that if changes are made to the substance of an Article of the Model Tax 

Convention and because of that to the Commentary, then the changed Commentary is not 

relevant to the interpretation of previously concluded conventions.38 But that other changes or 

additions made to the Commentaries to better reflect the consensus of the OECD Members as to 

the proper interpretation of existing provisions, then those changed Commentaries are applicable 

to the interpretation of conventions concluded before their adoption.39 In other words, for major 

changes to the meaning of an Article and its Commentary the OECD recommends the static 

approach and for minor changes to the wording of a Commentary the OECD recommends the 

ambulatory approach.  

 

Linderfalk and Hilling as well as Wattel and Marres challenge this common view put forth by the 

OECD. Linderfalk and Hilling argue that the choice of which option to use has to be made on a 

case-by-case basis but that if the “Commentaries are used as part of the circumstances of the 

conclusion of a tax treaty, then because of the very nature of this means of interpretation, a static 

approach would have to be taken,” but that if instead the Commentaries are used to determine the 

ordinary meaning of the terms then the interpreter can choose which option to use.40 Wattel and 

Marres conclude that there is no clear international trend in favor of either interpretation. They 

recommend using the ambulatory approach only when a tax treaty must be interpreted on the 

basis of referral to national law and that the static approach should be used when the OECD 

Commentary is relied on as a means of interpretation of tax treaties.41 

 

                                                
37 Linderfalk U, Hilling M. The Use of OECD Commentaries as Interpretative Aids - The Static/Ambulatory–
Approaches Debate Considered from the Perspective of International Law. Nordic Tax Journal. 2015;2015(1). 
doi:10.1515/ntaxj-2015-0003. 
38 Model Tax Convention on Income and on Capital 2014 (Full Version). OECDorg. 2015. Page I-11.  
39 Ibid. 
40 Linderfalk U, Hilling M. The Use of OECD Commentaries as Interpretative Aids - The Static/Ambulatory–
Approaches Debate Considered from the Perspective of International Law. Nordic Tax Journal. 2015;2015(1). 
doi:10.1515/ntaxj-2015-0003. 
41 Wattel P, Marres O. The Legal Status of the OECD Commentary and Static or Ambulatory Interpretation of Tax 
Treaties. European Taxation. 2003;43(7). 
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The current Article 5 of the 2014 Model Tax Convention, will be shorty discussed in Chapter 2, 

so that reference can be made to it, when the changes recommended by the BEPS project are 

addressed in Chapter 4.  

1.5 Delimitation 
 

This thesis will focus on the analysis of what is valid law with respect to the Permanent 

Establishment definition and how this is being changed; starting with Article 5 of the 2014 

OECD Model Tax Convention including its Commentary, then progressing on to the changes 

proposed to the PE rule by Action Reports 142 and 7 of the BEPS Project, including discussing 

whether or not these changes encompass any real progress in implementing a solution to the tax 

challenges brought about by the digital economy. It will also study how these changes are being 

implemented through the Multilateral Instrument.  

 

This thesis will therefore not focus on other Model Tax Conventions43 or on the VAT aspect of 

digital cross border sales. It will also not focus on Article 7 “Business Profits” of the 2014 

OECD Model Tax Convention. Whereas Article 5 delineates the requirements for a PE to exist, 

Article 7 focuses on the allocation aspect of the profits of a PE, i.e. how much of the profits are 

to be attributed to the PE for the purposes of taxation. This could be the topic of a whole thesis in 

itself and will therefore, due to space and time constrictions, not be covered here. 

 

Additionally, this thesis will not focus on the pros and cons of tax competition. This thesis is 

researched from the viewpoint that, “Failure to address these situations will lead to more 

opportunities for tax avoidance, less tax revenues for public budgets, impact on social fairness, 

including through erosion of the social budgets, and it will destabilize the level playing field for 

businesses”.44  

                                                
42 Action Report 1 of the OECD/G20 BEPS Project will be covered in so far as it addresses the PE changes. 
43 Such as the UN Model Tax Convention 
44 European Commission. COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT 
AND THE COUNCIL: A Fair And Efficient Tax System In The European Union For The Digital Single Market. 
Brussels: European Commission; 2017. 
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1.6 Thesis Outline  
 
Below is a short outline of what will be covered in this thesis and in which sequence. 
 

This thesis will cover what the valid law is, in regards to Permanent Establishments, and how the 

current status quo will be affected by the implementation of the recommended changes to the 

definition of PE, by OECD’s 2015 Action Report 7 of the BEPS Project.  

 

Chapter 1 covers the introduction, problem statement and method used in this thesis; the legal 

method. Chapter 2 will, due to space and time constraints, shortly lay out the current PE 

definition as per Article 5 of the 2014 OECD Model Tax Convention, so that reference can be 

made to it, when the proposed changes to the PE definition are discussed, later in the thesis. The 

digital economy and e-commerce will be covered in Chapter 3 to highlight the need for updated 

rules which can address the tax challenges of the digital economy. Chapter 4 analyzes and 

discusses the changes proposed to the PE definition by the BEPS Project, which have an impact 

on taxation in the digital economy. Chapter 5 covers how the proposed changes are implemented 

through the use of a multilateral instrument and Chapter 6 reviews proposed solutions for dealing 

with the tax challenges that have been created by the new business models in the digital 

economy. After which Chapter 7 lays out the conclusion of the thesis. 
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2. Article 5 Permanent Establishment 
2.1 Definitions 
 

As mentioned above, a short introduction of the definition of PE will now be presented in order 

to understand the current valid law in terms of Permanent Establishment as issued by Article 5 of 

the 2014 OECD Model Tax Convention. 

 

Article 5 of the Model Tax Convention is used to establish whether a PE does or does not exist.  

 

According to Article 5, paragraph 1, of the 2014 OECD Model Tax Convention, the term 

“permanent establishment” means “a fixed place of business through which the business of an 

enterprise is wholly or partly carried on”.45 

 

This definition is made up of three main requirements for a PE to exist:46 

 

a. There has to exist a “place of business”. 

b. The place of business has to be “fixed”. 

c. The business of the enterprise has to be wholly or partly “carried out” through this fixed place. 

 

A. Place of Business 
A place of business is any facility, installation or premises on which the business of the enterprise 

is carried out, whether or not they are used exclusively for that purpose.47 A non-exhaustive list of 

examples can be found in paragraph 2 of Article 5, which states that the term PE includes 

especially, “a) a place of management; b) a branch, c) an office; d) a factory; e) a workshop, and 

f) a mine, an oil or gas well, a quarry or any other place of extraction of natural resources.”48 

                                                
45 Paragraph 1 of Article 5 in the Model Tax Convention On Income And On Capital 2014. 
46 Garbarino C. Judicial Interpretation Of Tax Treaties. Northampton: Edward Elgar Publishing; 2016:122-127. 
47 Ibid. 
48 Paragraph 2 of Article 5 in the Model Tax Convention On Income And On Capital 2014.	
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B. “Fixed” Place of Business 
A fixed place of business implies that there must be a link between the place of business and a 

specific geographical point, but the equipment which makes up the place of business does not 

have to fixed to the soil, it is enough that it remains in the same place.49 

 

However, Paragraph 20 of the Commentary on Article 5 states that it is possible for the nature of 

a construction or installation project to be such that the activity has to be constantly relocated, or 

at least move from time to time as the project progresses. In that case, the activities performed at 

each location are considered part of a single project50. Examples are given in paragraph 5.2 of the 

Commentary on Article 5, where a mine constitutes a single place of business despite the fact 

that the mine may be very large and therefore business activities may move from one part of the 

mine to another. Another example given is an “office hotel”51 where a consulting firm regularly 

rents different offices. In this case, the “office hotel” constitutes a single place of business. In the 

same way, an outdoor market where a trader regularly sets up his stand, makes up a single place 

of business.52 

 

A fixed place of business also implies that there must be some form of permanency, i.e. that it 

doesn’t have a purely temporary nature. Paragraph 6 of the Commentary on Article 5, states that 

although Member countries have not been consistent, in so far as time requirements are 

concerned, it has been seen from experience that PEs usually have not been considered to exist if 

the enterprise has been carried on for less than 6 months.53 In terms of installation, construction 

or building projects, they constitute a PE if they last more than twelve months,54 according to 

paragraph 3 of Article 5 of the Model Tax Convention. 

 

Paragraph 4 of Article 5 of the Model Tax Convention lists out exceptions, which are not 

classified as PEs. These are facilities for the storage, display or delivery of merchandise, the 

                                                
49 Paragraph 5 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
50 Paragraph 20 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
51 An office hotel is a building where several companies can rent offices and share common facilities. 
52 Paragraph 5.2 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
53 Paragraph 6 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
54 Paragraph 3 of Article 5 in the Model Tax Convention On Income And On Capital 2014.	
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maintenance of merchandise only for the purpose of processing by another enterprise, having a 

fixed place of business only for purchasing goods or collecting information or having a fixed 

place of business only for carrying out activities which are of auxiliary or preparatory nature.55 

 

C. Business “Carried Out”  
The third aspect of the PE definition is that business has to actually be partially or wholly carried 

out. It is not a prerequisite that the activity has to be of a productive character. Additionally, the 

activity does not have to be carried out uninterrupted, but it does have to be carried out on a 

regular basis.56 

 

This is limited by paragraph 6 of Article 5, which states that a PE does not exist if a broker or 

general commission agent of an independent nature is used to carry out business in the 

Contracting State and they are acting in the ordinary course of their business.57 Notwithstanding 

that, if this broker or general commission agent, who is acting on behalf of the enterprise, has the 

authority to conclude contracts in a Contracting State and habitually exercises this authority, then 

despite paragraph 6, the enterprise will be deemed to have a PE, unless the activities fall under 

those listed in paragraph 4.58 

 

Paragraph 7 of Article 5 states that control over a company in a Contracting State does not 

automatically constitute a PE,59 indicating that the existence of a subsidiary does not, in itself, 

classify it as a PE.60 

 

The above lays out the valid law, which is used by many double taxation treaties to determine 

whether or not a PE exists. As can be seen, Article 5 of the Model Tax Convention does not 

encompass, whether or not a PE exists when the business model used is e-commerce.  

                                                
55 Paragraph 4 of Article 5 in the Model Tax Convention On Income And On Capital 2014. 
56 Paragraph 7 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
57 Paragraph 6 of Article 5 in the Model Tax Convention On Income And On Capital 2014. 
58 Paragraph 5 of Article 5 in the Model Tax Convention On Income And On Capital 2014. 
59 Paragraph 7 of Article 5 in the Model Tax Convention On Income And On Capital 2014. 
60 Paragraph 40 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
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2.2 Electronic Commerce 
 

Paragraph 42.1- 42.10 of the Commentary on Article 5 in the 2014 OECD Model Tax 

Convention, covers electronic commerce. 

 

Whereas automated equipment may constitute a PE, an internet website, which is a combination 

of software and electronic data does not have a location which can make up a place of business 

and so would not constitute a PE. On the other hand, a server may constitute a “fixed place of 

business” of the company which operates the server.61  

 

The difference between a website and a server is important, because companies usually pay an 

Internet Service Providers (ISP) a fee to host their website on a server, but don’t have influence 

over which server is used and in which location the server is. Even if the company did have 

influence over it, the company wouldn’t have a physical presence there, as websites in 

themselves are not tangible.62 

 

If the company which is doing business through a website, owned or leased the servers and so 

had total control over them, it could constitute a PE of that company, if the other PE 

requirements are met.63 This includes the servers not being moved, meaning that they have to be 

at the same location for a sufficient amount of time so that they become “fixed”.64 The PE 

requirement that the business of an enterprise has to be wholly or partly carried out at that 

location also has to be met, although it can still be met, even if there is no personnel needed at 

the location to operate the equipment. This applies to electronic commerce in the same way that 

it applies to other automatically operated equipment, such as an automated pump used to recover 

natural resources from the ground.65 

 

                                                
61 Paragraph 42.2 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
62 Paragraph 42.3 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014.	
63 Ibid. 
64 Paragraph 42.4 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
65 Paragraph 42.5-6 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
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No PE may be constituted if the electronic commerce operations carried out through computer 

equipment at the given location are only preparatory or auxiliary. Whether they are preparatory 

or auxiliary has to be judged on a case-by-case basis, but some examples given of preparatory or 

auxiliary activities are; providing a communication link between supplier and customer, 

advertising, gathering market information and supplying information.66  

 

Although, it is possible for these functions to be considered as more than just preparatory or 

auxiliary if they constitute an essential and significant part of the business, 67 such as when the 

conclusion of a contract with the customer, processing of payment and delivery of products are 

automatically performed by the computer equipment located at a fixed location.68 However, “the 

mere use of a server and storage (either owned or rented by the taxpayer) as an electronic 

shopping platform for goods or merchandise which are then shipped from a different place 

to the customers is an auxiliary activity under Article 5(4)(e) OECD MC.”69 

 

In summary, according to paragraph 42.1- 42.10 of the Commentary on Article 5 in the 2014 

Model Tax Convention; an enterprise that is using an e-commerce business model to engage in 

online sales, cannot be classified as a PE if it doesn’t have full control over the server that us 

being used to host their website, in addition to all other PE requirements being met.  

 

How the digital economy and e-commerce functions, will be the focus of the next chapter, after 

which the changes proposed to Article 5 by the BEPS Action Reports 1 & 7, to address the tax 

challenges of the digital economy, will be addressed in Chapter 4. 

 
 
 
 
 
 

                                                
66 Paragraph 42.7-8 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
67 Ibid. 
68 Paragraph 42.9 of the Commentary on Article 5 in the Model Tax Convention On Income And On Capital 2014. 
69 Reimer E, Urban N, Schmid S. Permanent Establishment - A Domestic Taxation, Bilateral Tax Treaty And 
OECD Perspective. Ah Alphen aan den Rijn: Kluwer Law International; 2012. 
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3. The Digital Economy & E-commerce 
 
This chapter will cover the definitions of digital economy and of electronic commerce (e-

commerce) as well as the business models of the digital economy, to clearly lay-out what 

challenges the BEPS project dealt with in their work to establish taxation guidelines for the 

digital economy. 

3.1 Definitions  
 
A. Digital Economy 
The digital economy was brought about by the transformational effects of new General Purpose 

Technologies70 in the field of communication and information. It impacts all sectors of the 

economy and society such as retail, financial services, education and healthcare71 embracing 

more and more as it evolves and grows. 

The digital economy is fluid as the technologies of the Information and Communication 

Technology (ICT) sector are ever-changing. Despite this, the digital economy can be defined 

through three key features; mobility, network effects and use of data.72 

The digital economy has resulted in a new level of mobility. Digitalization has increased the 

importance of intangible assets compared to physical production, as intangible assets can be 

replicated at nearly zero cost. Therefore, the creation of the asset (such as patent, trademark, 

copyright), is where the value is often created.73 

 

Because of digitalization, companies are able to reduce core business costs through the 

outsourcing of main business functions. Additionally, as the cost of storage and transportation of 

digital products is virtually non-existent, companies can easily access new geographic markets.74 

 

                                                
70 General Purpose Technologies (GPT) describe technological advances that pervade many sectors, improve 
rapidly, and generate further innovations. A prime example was the invention of the steam engine. 
71 Gaspar V, Collin P, Peter M et al. Report Of The Commission Expert Group On Taxation Of The Digital 
Economy. Brussels; 2014:Chapter 1.1. 
72 Ibid. 
73 Ibid. 
74 Ibid.	
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Also, consumers are increasingly able to utilize services, such as platforms and programs for a 

limited amount of time (through monthly or annual subscriptions), instead of buying them 

outright.75 

 

Network effects where, consumers receive more utility from a product, the more other people use 

the product is dominant in the digital economy. A specific type of network effect, the two-sided 

network, where two groups interact with each other and thereby increase each other’s utility, is 

becoming increasingly prominent.76 77 

 

ICT, following Moore’s law,78 continuously drives down the cost of collecting, storing and 

analyzing data. This has resulted in lowered transaction costs, thereby increasing the amount of 

market transactions which can be undertaken.79 

 

In the digital economy, studying consumer behavior has been brought to a whole new level, 

where online purchases, search engine entries, web-clicks and more is being continually recorded 

and analyzed to find meaningful correlations which can be used to specifically target products 

and services to individual consumers.80 

 

All of this has increased the ease, speed and quantity of cross border e-commerce transactions 

which occur on a daily basis. 

                                                
75 Gaspar V, Collin P, Peter M et al. Report Of The Commission Expert Group On Taxation Of The Digital 
Economy. Brussels; 2014:Chapter 1.1. 
76 Ibid. 
77 An example of the two-sided network effect could be an online sales platform, where more customers will use the 
platform, the more sellers there are and there being a lot of sellers will increase competition and lower prices. 
78 Moore's law is a prediction made sixty years ago by Intel's cofounder Gordon E. Moore that the number of 
transistors on integrated circuit would double every two years. The prediction turned out to remain quite accurate in 
the decades to follow also because it's taken as an objective in development plans of micro-processors' 
manufacturers. Other digital quantities like the data storage and processing capacity, the number of pixels in digital 
cameras follow this empirical law. 
79 Gaspar V, Collin P, Peter M et al. Report Of The Commission Expert Group On Taxation Of The Digital 
Economy. Brussels; 2014:Chapter 1.1. 
80 Ibid.	
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B. E-commerce 
A major part of the digital economy, is the use of ICT inside the company as well as outside it, in 

order to conduct business. 

 

 “Ecommerce - the use of the Internet, the World Wide Web (Web), and mobile apps and 

browsers running on mobile devices to transact business,”81 is different from e-business. E-

business encompasses the digital enabling of transactions within the firm, while e-commerce 

encompasses the commercial transactions, which involve an exchange of value across 

organizational boundaries, and thereby directly generate revenue for the firm.82  

 

 

 

 

 

 

 

 

 

Figure 3.1 E-commerce vs. E-business. Source: own creation. 

 

The growth of e-commerce has been exponential in its first 22 years and according to analysts is 

expected to drastically continue in this trend. It is predicted that by 2019 U.S. consumer will be 

spending over $775 billion and businesses over $8.5 trillion in digital transactions.83 It is also 

                                                
81 Laudon K, Traver C. E-Commerce 2016. 12th ed. Harlow: Pearson Education Limited; 2017. 
82 Ibid. 
83 Ibid.	
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expected that e-commerce will eventually have an impact on all commerce in general and that 

most of commerce will be e-commerce by the year 2050.84 

In this thesis when reference is made to the digital economy, it is made to the e-commerce aspect 

of it, and does not refer to e-business or its other possible uses mentioned above. 

3.2 Business Models 
 

The business models of the digital economy can be divided into 3 main e-commerce models, 

which will now be laid out. 

 

There are two distinct locations used in the three e-commerce models. One is D – the Destination 

countries, meaning the location where the final goods are consumed. The other is S – the Source 

countries, which consists of the different locations of the activities of the company. This includes 

sales, marketing, distribution, R&D, financing, management and other locations where the 

company has assets or operations.85 

 
1. Physical E-commerce Models 
This is the traditional model. A physical product is made in S and is then sold online to a 

consumer in D. Because this is a physical product, the location of the sales, distribution as well 

as support services are usually in the same country as the customer, meaning also in D, even 

though the product may have been produced somewhere else.86 

 

2. Digital E-commerce and Cloud Models (product or service delivered digitally) 
In this model the product is digital, not physical. It is distributed over the internet as a product, or 

kept in a central data center from where it can be accessed as a service. The main difference 

compared to the first model, is that this product or service can be distributed and supported from 

locations which are very far off from D. Equally, for cloud services, consumers can access the 

central data center from any location (D) but the central data center itself (S) can be located far 

                                                
84 Laudon K, Traver C. E-Commerce 2016. 12th ed. Harlow: Pearson Education Limited; 2017. 
85 Gaspar V, Collin P, Peter M et al. Report Of The Commission Expert Group On Taxation Of The Digital 
Economy. Brussels; 2014:Chapter 2.2. 
86 Ibid.	
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away, as long as there is internet access. Additionally, with cloud services, multiple customers 

can consume the same product simultaneously. In model 2, S is basically independent from D.87 

Examples of this model are online music streaming services and downloading (for example 

movies or games) for a fee.  

 

The following is a simplified but real example, based on what a number of tax administrations 

have observed, of how a business using cloud computing can, through legal and tax structures, 

engage in base erosion and profit shifting:88 

 
Figure 3.2 Cloud Computing Business Structure. Source: OECD. Addressing The Tax Challenges Of The Digital 

Economy, Action 1 - 2015 Final Report. Paris: OECD Publishing; 2015:Annex B. 

 

The RCo Group is a software developer of online games, which it operates on servers around the 

world, and to which clients can subscribe for a subscription fee. All the software including the 

technology of processing client’s payments and maintaining security of customer data, has been 

                                                
87 Gaspar V, Collin P, Peter M et al. Report Of The Commission Expert Group On Taxation Of The Digital 
Economy. Brussels; 2014:Chapter 2.2. 
88 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015:Annex B.	
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developed by the engineers of RCo, which resides in State R. Additionally RCo coordinates 

marketing and selling activities remotely in various regions, to minimize cost and maintain 

efficiency. The regional operating lower-tier subsidiaries which receive the coordination services 

pay a management service fee covering related expenses plus a mark-up.89 

 

The employees responsible for management of the technology used to operate the client 

interfaces have been transferred by RCo to a foreign branch of RCo, PE Y located in State Y. 

Through this PE, RCo provides the rights to use the software and knowledge which they 

developed for cloud computing, to various regional subsidiaries by way of licensing and sub-

licensing arrangements.90 

 

TCo, a resident of State T, is a regional operating subsidiary of RCo. Despite the fact that RCo 

has only little business in State T’s market, TCo has a substantial number of people employed to 

operate the websites which are used to sell access to RCo’s hosted software in State S as well as 

other States. TCo has obtained in State S, all the licenses required to carry out the regulated 

activity (online gaming), under a public tender. Contracts with customers in State S (the terms of 

which are set by RCo) are concluded online through TCo’s websites on the basis of standard 

agreements. TCo carries out all the work of payment processing, software hosting security, 

localization of the software so it can be used in State S and operating a server farm located in 

State T.91 

 

To promote the gaming software in State S, which is an important market for RCo, TCo has a 

local subsidiary, SCo, whose stated purpose is to promote the software in State S and perform 

customer service functions, through local advertising and direct contact with prospective 

customers. SCo is paid for its activities via a fee calculated on a cost-plus basis.92 

 

                                                
89	OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015:Annex B.	
90	Ibid.	
91	Ibid.	
92	Ibid.	
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Through this set set-up SCo is allocated minimal taxable income. State T imposes corporate 

income taxes on the profits which TCo makes from its sales, but the income is largely offset by, 

both, royalty payments and management fees paid to RCo, through PE Y. State Y imposes 

corporate income taxes on the profits attributable to PE Y at a low rate due to a preferential 

regime, which exists in State Y, on income earned from certain intangibles, and therefore PE Y 

is taxed considerably less than the normal corporate tax rate for royalties. State R uses a 

territorial tax system, so RCo does not have to pay taxes on income earned outside State R, and 

additionally State R offers R&D tax credits for a significant fraction of a companies’ R&D 

expenditures.93 

 

3. Multi-dimensional models 
Two or more dimensions are combined in the third model. In the first dimension, D1, there is a 

free digital service for the users of that country. The first dimension generates value through 

advertising which is viewed by users in D1, but is sold by advertising sellers within a second 

dimension (D2). Typically, there is also data collected from the users in D1, which makes it 

possible for the advertisements to be well targeted. The irrelevance of location is even more 

pronounced in this model; the location of the users in D1 can be different from the location of the 

advertisers in D2, and both of these can be independent from S, the location of the digital service 

provider.94 Examples of this model are social media sites such as Facebook and Instagram, which 

companies use to promote their products. 

3.4 The Infrastructure 
 

The digital economy, as detailed through the above e-commerce business models, is only 

possible because of the internet. The internet is a series of interconnected computer networks that 

provide the structure for transferring digital information throughout the world.95 

 

                                                
93 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015:Annex B. 
94 Ibid. 
95 Cockfield A, Hellerstein W, Millar R, Waerzeggers C. Taxing Global Digital Commerce. Alphen aan den Rijn: 
Wolters Kluwer Law & Business; 2013. 
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The internet consists of hardware, protocol and packets. Hardware is all of the physical 

components that it takes to connect the different networks that make up the internet. Hardware 

includes the cables that carry the information as well as routers, servers and modems.96 

 

Protocols are the rules that the machines follow to carry out tasks such as sending 

communication and retrieving data. The main protocols are Transmission Control 

Protocol/Internet Protocol (TCP/IP). TCP are the protocols for the transporting of data while 

Internet Protocol has to do with routing and addressing.97 

 

To access a web page on the internet, you type in the domain name, which is sent from your 

internet service provider (ISP) up the chain until it comes to a domain name server (DNS). The 

DNS looks for a match and if it finds one directs the request to the proper servers IP address. If 

no match is found, it sends the request further up the chain to a server which has more 

information.98 

 

The request will eventually arrive at the web server which is hosting the site that you want to 

access. The server responds by sending the file back in packets. The TCP is responsible for 

splitting the file into packets which are uniquely numbered, sending them and reassembling them 

in the correct sequence on the receiving computer. The advantage of packet switching is that 

packets don’t have to travel on the same path, and so can route around congested areas on the 

internet to arrive faster.99 

 

Servers play an integral part of the internet. A business can locate its servers anywhere in the 

world. It does not need to locate them where the business is being managed. It can locate them in 

another country and access them using telephone wire, another type of cable, and/or a wireless 

connection. As long as it is linked to the internet it can be accessed by clients around the world. 

                                                
96 Cockfield A, Hellerstein W, Millar R, Waerzeggers C. Taxing Global Digital Commerce. Alphen aan den Rijn: 
Wolters Kluwer Law & Business; 2013. 
97 Watson R, Berthon P, Pitt L, Zinkhan G. Electronic Commerce: The Strategic Perspective. Zurich: Jacobs 
Foundation; 2008. 
98 Strickland J. How does the Internet work? A Matter of Protocols. HowStuffWorks. 2017.  
99 Watson R, Berthon P, Pitt L, Zinkhan G. Electronic Commerce: The Strategic Perspective. Zurich: Jacobs 
Foundation; 2008.	
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Additionally, it is not necessary for a business to own its own servers. There are many companies 

offering web hosting services. And when end users access a website there may be no way to tell 

which server is providing the access and a different server may be used the next time the website 

it accessed. 100 

 

Through cloud computing, data as well as software applications are increasing kept on a ‘cloud’ 

of servers, which makes it possible for users to carry out complex activities without having to 

have the software on their own hard drives or servers. Many cloud services, such as iCloud, 

provide access to a number of services, such as data, software applications, movies and music.101 

 

The above definitions and business models help to illustrate the challenges brought about by the 

digital economy through illuminating how fluid and ever-evolving the internet is. This coupled 

with the fact that servers can be located anywhere on the globe and can be rented instead of 

owned, adds to the complexities of establishing tax rules for the digital economy.  

 

These are the challenges which the BEPS project faced in their work to modernize the definition 

of PE in order to embrace the business models of the digital economy. The results of their efforts 

will be covered in Chapter 4 below. 

 

 

 

 

 

 

 

 

 

 
                                                
100 Cockfield A, Hellerstein W, Millar R, Waerzeggers C. Taxing Global Digital Commerce. Alphen aan den Rijn: 
Wolters Kluwer Law & Business; 2013. 
101 Ibid.	
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4. OECD/G20 BEPS PROJECT 
4.1 Introduction 
 

What is valid law in respect to PEs (Chapter 2) and which challenges the digital economy poses 

(Chapter 3) has been covered above, to clearly illustrate the necessity for a modernization of the 

current rules.  

 

The current international tax rules have created possibilities for companies to avoid paying taxes 

(i.e. engage in base erosion and profit shifting); with an estimated 4% to 10% of global corporate 

income tax revenue lost annually, which amounts to $100 to $240 billion lost per year.102 

 

BEPS refers to, “tax avoidance strategies that exploit gaps and mismatches in tax rules to 

artificially shift profits to low or no-tax locations.”103 One of the reasons that businesses are able 

to engage in BEPS is that international tax standards have not kept up with the developments in 

the global business environment.104 

 

The final BEPS package of 2015 is a reform of the international tax system, to deal with the 

issues of tax avoidance and restore confidence in the system by ensuring that profits are taxed 

where, “economic activities take place and value is created”.105 Over 100 countries and 

jurisdictions are working together to tackle and implement the BEPS measures.106  

 

This chapter, together with Chapter 5, will answer the first 2 research questions.107 This chapter 

will not list all of the changes recommended in Action 1 and Action 7, but will focus on those 

necessary to answer the research questions.  

                                                
102 OECD. Explanatory Statement, OECD/G20 Base Erosion and Profit Shifting Project. OECD; 2015. 
103 OECD. Base Erosion and Profit Shifting. OECD.org. 2017. 
104 Ibid. 
105 OECD. Explanatory Statement, OECD/G20 Base Erosion and Profit Shifting Project. OECD; 2015. 
106 Ibid. 
107 Q1: How will the implementation of the modifications to the PE definition, by the 2015 BEPS Action Report 7 
and Action Report 1, affect valid law? 
    Q2: Do the changes to the PE definition, entail any real progress in implementing a solution to the tax challenges 
presented by the digital economy? 
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In regards to Action 7, it will focus on the changes recommended to the PE rule which aim to 

solve the taxation issues of digital economy transactions, and in regards to Action 1, it will only 

focus on PE related changes. 

4.2 Action 1: Addressing the Tax Challenges of the Digital Economy 
 

According to Action Report 1, the digital economy and the business models it encompasses do 

not in themselves generate unique BEPS issues, but some of the main features exacerbate BEPS 

risks.108  

4.2.1 PE Related Tax Challenges 
 

The key BEPS strategies for direct taxation are often broken down into 4 main elements:109 

 

1. Minimizing the amount of taxes paid in the market country by not having a taxable presence, 
or if there is a taxable presence, then by shifting the gross profits out of the country through a 
trading structure, or reducing the net profits by increasing the deductions.110 
 
2. Low or non-existent withholding taxes in the source country.111 
 
3. Low or non-existent taxation of the recipient company with the possibility to have substantial 
non-routine profits created through intra-group set-ups.112 
 
4. No current taxation of the low-tax profits of the ultimate parent.113 
 

The BEPS strategy which is possible with the current definition of PE, is the first part of strategy 

1; minimizing the amount of taxes paid in the market country by not having a taxable presence. 

 

                                                
108 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015. 
109 Ibid. 
110 Ibid. 
111 Ibid. 
112 Ibid. 
113 Ibid.	
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In digital economy business models, non-resident companies can interact with the customers of a 

country through a website or other digital means in order to sell their products, whether physical 

or digital, without needing a physical presence in the country. By not having a PE in the country 

where the products are sold, the company avoids having a taxable presence there.114 

 

Having customers in a country where a business does not have a physical taxable presence is not 

unique to the digital economy and is not in itself a BEPS issue. Before the digital economy 

became so prevalent, companies where able to sell over the phone, by mail, by fax or through the 

use of an independent agent to customers in another country. However, since the growth of the 

digital economy, the ability and ease of selling in a location without a physical taxable presence 

has grown enormously, and especially where this is coupled with strategies that eliminate 

taxation in the country where the business is located, BEPS concerns are created.115 

 

Additionally, sometimes taxation in a country can be avoided by breaking the operation up into 

many fragments amongst multiple group entities, so that each fragment can be classified as a 

preparatory or auxiliary function, thereby falling under the exceptions to the PE status.116 

4.2.2 Proposed Solutions 
 

Chapter 6 of Action Report 1 covers the tackling of BEPS in the digital economy.117 

 

According to Action Report 1, it takes into consideration the key features of the digital economy 

to ensure that the solutions proposed fully address the occurrence of BEPS in the digital 

economy. The various Actions Reports address the BEPS issues both, in the market jurisdiction 

as well as the jurisdiction of the parent company.118 

 

                                                
114 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015. 
115 Ibid. 
116 Ibid. 
117 Ibid. 
118 Ibid.	
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Action 6 and 7 address BEPS issues in the market jurisdiction. Action 3 addresses BEPS issues 

in the jurisdiction of the parent company. Action 2,4,5 and 8-10 address both, the market as well 

as the parent company jurisdiction.119 

 

Although, according to Action Report 1, all the elements of the BEPS Action Plan will have an 

effect on the digital economy, it is Actions 3, 7 and 8-10 which are especially relevant to the 

digital economy.120 

 

As stated earlier the focus of this thesis is the effects of Action 7 on the tax challenge of the 

digital economy. 

4.3 Action 7 Preventing the Artificial Avoidance of PE Status 
 

The solutions proposed in Action 7 are divided into three main sections which are:121 

 

A. “Artificial avoidance of PE status through commissionaire arrangements and similar 

strategies”122 

B. “Artificial avoidance of PE status through the specific activity exemptions”123 

C. “Other strategies for the artificial avoidance of PE status”124 

 

Section A and B contain the proposed changes to the PE rule for addressing the tax challenges of 

the digital economy, which are also laid-out in Action 1. Section C deals with the splitting up of 

contracts to avoid being classified as a PE. As this is not directly related to the BEPS challenges 

of the digital economy, the focus will be on sections A and B. 
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4.3.1 A. Commissionaire Arrangements 
 

A commissionaire arrangement can be loosely defined as an arrangement where a person or 

company sells products in a State under their own name, but on behalf of an enterprise in another 

State which owns the products. Through this arrangement, the foreign enterprise can sell its 

products in another State without having a taxable physical presence there, while the seller 

cannot be taxed for the sales of the products as he does not own them and can only be taxed on 

the payment which he receives for his services. Foreign enterprises which use commissionaire 

arrangements avoid having a PE because Article 5(5) does not apply to them, to the extent that 

the contracts which are concluded by their commissionaire are not binding on the foreign 

enterprise.125 

 

Another strategy used to avoid Article 5(5) is when contracts which are extensively negotiated in 

one State are not formally concluded in that State, but are instead concluded abroad where the 

person who “habitually exercises an authority to conclude contracts constitutes an ‘independent 

agent,’” thereby applying the exception of Article 5(6), even though the person actually is 

closely related to the foreign enterprise on whose behalf it is concluding contracts.126 

 

The intention of the policy is that activities which are carried out by an intermediary, which are 

intended to result in the regular conclusion of contracts, whose content is to be performed by a 

foreign enterprise, should result in the foreign enterprise having a taxable presence in that 

country; unless the activities are carried out by an intermediary which is an actual independent 

business. Therefore, the following changes are recommended by Action 7 to Article 5(5) and 

Article 5(6) to address commissionaire arrangements and similar strategies, by ensuring that the 

wording of these two articles and the Commentary better reflect the underlying policy.127 
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     Exhibit 4.1 Changes to Paragraph 5 and 6 of Article 5. Source: OECD. Preventing The Artificial Avoidance Of    
     Permanent Establishment Status, Action 7. Page 16-17. 
 
In addition to the modifications of Article 5(5) and Article 5(6), Action 7 also recommends 

changes to paragraphs 31 to 39 of the existing Commentary on paragraphs 5 and 6 of Article 5. 

These are modifications which reflect the changes recommended to Article 5(5) and Article 5(6), 

as well as new paragraphs that help to further clarify the changes.128 

 

For instance, the new paragraph 32.5 explains how the phrase, “habitually plays the principal 

role leading to the conclusion of contracts that are routinely concluded without material 

modification by the enterprise”, should be interpreted so that “concludes contracts” is not only 

tested based on contract law, but also in light of the object and purpose of paragraph 5, which is 

to determine if the person is acting as a sales force of the foreign enterprise.129 

4.3.2 B. Specific Activity Exemptions 
 

Under the current wording, Article 5(4) is applicable automatically to any enterprise where one 

of the functions listed in subparagraphs a) to d) is the only activity carried out at a fixed place of 

business, thereby exempting the enterprise from having a taxable place of business at that  

location.130 
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Therefore, in order to address BEPS issues where businesses use subparagraphs a) to d) to avoid 

having a taxable presence, Action 7 recommends modifications to Article 5(4), so that each of the 

exceptions included under paragraph 4 is restricted to activities that are of a “preparatory or 

auxiliary” nature.131 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
             
          Exhibit 4.2 Changes to Paragraph 4 of Article 5. Source: OECD. Preventing The Artificial Avoidance Of   
          Permanent Establishment Status, Action 7. Page 28-29. 

                                                
131 OECD. Preventing The Artificial Avoidance Of Permanent Establishment Status, Action 7 - 2015 Final Report, 
OECD/G20 Base Erosion And Profit Shifting Project. Paris: OECD Publishing; 2015. 



 39 

In addition to the modification of Article 5(4), Action 7 also recommends changes to paragraphs 

21 to 30 of the existing Commentary on Article 5(4). These are modifications which reflect the 

changes made to paragraph 4 as well as new paragraphs that give examples intended to clarify 

the meaning of the phrase “preparatory or auxiliary” through the use of examples.132 

 

For instance, the new paragraph 21.2 of the Commentary on Article 5(4) explains the difference 

between auxiliary and preparatory. As a general rule, activities which are of a preparatory nature 

are usually carried out for a short time before the core activity, with the length of the preparation 

often being determined by the core activity. The example given is that construction employees 

which are trained at a first location before being sent off to work on construction sites in other 

countries, do not have a PE in the first location as the training is a preparatory activity. The 

paragraph also explains that activities which are auxiliary, generally support the main activity of 

a company, but are not in themselves part of the essential and significant activity of the 

company. Therefore, it is unlikely that an activity which requires a substantial portion of the 

company’s assets or employees could be considered auxiliary.133 

 

In part 2 of Chapter B in Action 7, the new anti-fragmentation rule to combat fragmentation of 

activities between closely related parties is introduced.134 

 

Some States consider that the BEPS concerns related to Article 5(4), “arise where there is 

fragmentation of activities between closely related parties”135 and that this is best addressed by 

adding an anti-fragmentation rule to Article 5. It is argued in paragraph 15 of Action 7, that 

considering the ease with which subsidiaries can be established, the rule that an enterprise may 

not break-up a cohesive operating business into many small parts in order for them to each be 

classified as preparatory or auxiliary, should not only be restricted to cases where the same 
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enterprise has different places of business in a country, but should also be applicable to cases 

where the different places of business are owned by closely related enterprises.136 

 

These States therefore don’t see the need to modify Article 5(4) as proposed above. Thus, these 

States can adopt a different version of Article 5(4), which includes the new anti-fragmentation 

rule, as a new paragraph (paragraph 4.1) added to Article 5.137 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Exhibit 4.3 New Anti-Fragmentation Rule. Source: OECD. Preventing The Artificial Avoidance Of Permanent 
Establishment Status, Action 7. Page 39. 
 

In addition to the new anti-fragmentation rule, Action 7 also proposed to add 3 new paragraphs 

(paragraphs 30.2-30.4) to the Commentary on Article 5, which further explain as well as gives 

examples of the application of the new paragraph 4.1.138 
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The recommendations described above are the only recommendations proposed to be 

implemented, in regards to changing Article 5 for the purpose of tackling the tax challenges of 

the digital economy.  

 

The OECD did however research the broader direct tax challenges brought about by the digital 

economy, including options to address them, in Chapter 7 of Action 1.  

4.4 Broader Digital Economy Challenges 
 

In Chapter 7 of Action 1, the main challenges in the area of direct taxation, brought about by the 

digital economy, are divided into three broad categories: 

 

1. Nexus  
Business has become more fluid in the digital economy. Core company activities can be spread 

around the globe, companies can acquire a huge customer base in a jurisdiction without needing 

to set-up any physical presence, while digital network effects can be utilized to create value for 

the enterprise.139 

 

The issue of nexus is especially related to the definition of PE, as it is possible today to be deeply 

involved in the economic life of a country without a physical presence or dependent agent. For 

instance, through the conclusion of contracts by purely technical means, which raises concerns 

that the current definition of PE is no longer consistent with the underlying principles on which it 

was originally based.140  

 

The EU Commission also focuses on the issue of nexus – “how to establish and protect taxing 

rights in a country where businesses can provide services digitally with little or no physical 

presence despite having a commercial presence,”141 as one of the main policy challenges that 
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need to be addressed, in order for profits to be taxed where value is created.142 And Kofler et al 

find that while the current international tax framework still uses a physical presence as a nexus-

defining criterion, the prevalence of the digital economy calls for a reconsideration of this 

traditional concept.143 

 

2. Data  
Data adds value to businesses in multiple ways, from allowing them to make better informed 

decisions to engaging in carefully targeted marketing. Data today, is collected and analyzed, 

directly from users as well as through third parties, to an unprecedented degree.144 

 

The expanding role of data raises the question of whether the collection of data by an enterprise 

in another jurisdiction, should be taxable in that jurisdiction. Taxing data however, would be far 

from straight forward. How to value the data itself, and how to establish the correct source of 

value creation when the data is, for example, being analyzed by technicians in several different 

countries or on a cloud, creates challenges.145 

 

According to Olbert and Spengel, the major challenge is, “understanding how collected data is 

monetized and which functions are involved to do so.”146 They state that whether the remote 

collection of data results in a taxable nexus, depends on a thorough analysis of the functions, 

assets and risks assumed by the company, in order to get a clear picture of the value chain of the 

business leveraging the data.147 Unfortunately, there does not seem to be any clear and easy 

method for valuing data in the different businesses. 
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3. Characterization  
The digital economy has brought about new ways to provide products and services, such as 

software-as-a-service, infrastructure-as-a-service and platform-as-a-service, which raises the 

need for a way to characterize these new sources of income for tax purposes.148 

 

If they are characterized as business profits, then they can only be taxed in the remote 

jurisdiction if the enterprise has a PE there, whereas if they are classified as royalty payments 

they may be subject to a withholding tax. Therefore, these new revenue streams need to be 

classified while at the same time the rationale behind the existing rules also needs to be reviewed 

to see if the differences in treatment of substantially similar transactions are justified from a 

policy point of view.  For instance, if an enterprise can generate business profits from extensive 

interactions with customers in a market jurisdiction without a physical presence, modifying the 

PE threshold and profit attribution rules could permit such taxation if it were determined that the 

market jurisdiction should be able to tax the such income.149 

 

Additionally, totally new types of businesses such as 3D printing may raise income 

characterization questions.150 If, for example, 3D printing evolves from direct manufacturing for 

delivery to a license for designs, which can be obtained for remote printing by purchasers, there 

may be questions as to whether the income can be classified as royalties instead of a business 

profit.151 

 

The Task Force on the Digital Economy (TFDE), in Action 1, also analyzed options to address 

the above challenges, through, “(i) a new nexus in the form of a significant economic presence, 

(ii) a withholding tax on certain types of digital transactions, and (iii) an equalization levy”.152 

However they decided not to recommend any of them at that stage. Whether or not any of these 
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options could be implemented as a solution to the tax challenges of the digital economy will be 

covered in detail in Chapter 6. 

 

The reason given in Action 1, for not recommending any of these solutions is that, “among other 

reasons, it is expected that the measures developed in the BEPS Project will have a substantial 

impact on BEPS issues previously identified in the digital economy, that certain BEPS measures 

will mitigate some aspects of the broader tax challenges, and that consumption taxes will be 

levied effectively in the market country.”153 

 

Firstly, the explanation starts of by stating that “among other reasons” it is expected that the 

BEPS measures will be mitigated, without stating what these other reasons are. Secondly, it 

states that “certain BEPS measures will mitigate some aspects of the broader tax challenges”, 

with no information as to which BEPS measures are expected to mitigate which tax challenges, 

and how exactly this will occur and thirdly it relies on the fact that “consumption taxes will be 

levied effectively in the market country,” without stating how this will be realized, making it 

overall a very nebulous statement which does not inspire confidence that the BEPS issues of the 

digital economy will factually be solved. 

 

4.5 PE Modifications addressing Digital Economy challenges 
 
The proposed recommendations to modify Article 5, to address the tax challenges created by the 

digital economy, can be summed up as, a) modify Article 5(5) and Article5(6) to ensure that 

commissionaire arrangements and similar strategies can no longer be used to artificially avoid 

the status of PE and b) to modify Article 5(4) so that functions have to actually have an auxiliary 

or preparatory nature for paragraph 4 to apply. For those countries which don’t deem it necessary 

to change Article 5(4), because they consider that the BEPS concerns in relation to paragraph 4 

stem from the fragmentation of activities between closely related parties, the implementation of a 

new anti-fragmentation rule will be added as paragraph 4.1 under Article 5.154 
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The modifications to Article 5(5) and Article5(6) will stop the BEPS issue, which is currently 

arising from digital economy business models, where subsidiaries are not “formally” concluding 

contracts for the parent company, thereby the parent company is artificially avoiding having a PE 

in that market.155 

 

For instance, where the sales team of a local subsidiary of an online seller, which sells physical 

products or sells marketing services, habitually plays the main role in the conclusion of contracts 

with local customers for the sale of those products or the use of the services, and the contracts 

are routinely concluded without material changes made by the parent company, then the online 

seller will have a PE in that market, even if the sales team does not formally conclude the 

contract and even though the contracts may be standardized.156 

 

The modifications to Article 5(4) will ensure that functions which previously were classified as 

auxiliary or preparatory and thereby exempt from PE status, but which have become significant 

components of businesses in the digital economy, will no longer be entitled to exception from PE 

status. For instance, maintaining a large local warehouse with several employees in order to store 

and deliver physical products which are sold online, would constitute a PE for the online 

seller.157 

 

Although the BEPS issues which have been addressed, are not only present in the digital 

economy but also in the traditional economy, they have been exacerbated through digital 

economy business models, as illustrated in the examples above. 

 

In Action 7 it is stated that the work done by it, was identified by the TFDE “as a key area of 

focus in order to ensure that BEPS risks in the digital economy could be addressed”. And 

although the modifications recommended to Article 5, will remove some of the tax challenges 

created by the digital economy, only minimal progress is made. The recommendations only 

affect tax challenges brought about by artificial avoidance of the PE status, but the tax challenges 
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brought about by core digital economy business models, such as cloud computing, online 

streaming services and companies which can sell online in market jurisdictions, without a local 

sales team or local warehouse are not solved. While they have been researched in Action 1 and 

the challenges presented in terms of nexus, data and characterization, not a single solution was 

recommended for implementation.158 

 

Also, Bianco and Santos find the final results of Action 1 disappointing, stating that the 

initiatives which are made, “reveal an unsuccessful attempt to adapt outdated concepts to a new 

economic reality, without directly challenging the paradigms of international taxation.”159 They 

point out that the recommendations made, to restrict the exceptions regarding “preparatory or 

auxiliary” activities and the new anti-fragmentation rule would only have a limited effect, as they 

would only be applicable to businesses which still rely on the physical delivery of their products, 

but would not affect businesses which deal entirely electronically in intangible products.160 

 

Escribano too, came to the conclusion that, “the BEPS Action Plan has failed to meet the 

expectations created by the BEPS Report,”161 as the BEPS Action Plans did not result in the 

genuine revision of the principle and rules of international taxation162 which are needed, to carry 

out taxation where value is created. She states that most of the amendments recommended are 

old initiatives found in the pre-existing Commentaries to the OECD Models which are the result 

of old OECD reports.163 

 

Panayi164 likewise concluded that the final report on Action 1, “has not adequately addressed the 

tax challenges arising from the digital economy,” stating that there is an undertone of 
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indecisiveness to the recommendations as well as a deference to the future, which can lead to 

global uncertainty and inconsistency.165 In regards to Action 7, Panayi finds that, as the PE 

definition has not changed since 1977 it is no surprise that tax avoidance strategies to evade the 

PE status have increased over time, but that overall the proposals in the final report of Action 7 

remain less precise than the current PE definition and can be expected to generate significant 

uncertainty.166 

 

Based on the findings above, it can be concluded that the tax challenges of the digital economy, 

in terms of the PE rule, have not been effectively addressed. 

 

The issue of implementation of the proposed recommendations will be addressed in the next 

chapter below, while possible solutions to the tax challenges of the digital economy will be 

analyzed and discussed in chapter 6.  

 

 

Chapter 5: BEPS Project Implementation – The MLI 

5.1 Introduction  
 

The BEPS Action Plans, which were published in October 2015 and endorsed by the OECD 

Council as well as the G20 leaders,167 in itself will not be able to affect change and halt the use 

of BEPS measures unless they are implemented.  The implementation of the proposed tax treaty 

related measures, could have resulted in countless time-consuming and costly bilateral 

negotiations in order to update a global network of more than 3500 bilateral tax treaties.168 

 

                                                
165 HJI Panayi C. International Tax Law in the Post-BEPs World. Singapore Management University School of 
Accountancy Research Paper No 2016-S-47. 2016. 
166 Ibid. 
167 Silberztein C, Granel B, Tristram J. OECD Multilateral Convention to Prevent BEPS: Implementation Guide and 
Initial Thoughts. International Transfer Pricing Journal. 2017;24(5).  
168 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015.	



 48 

When the Draft Convention of the OECD Model was prepared in 1963, as well as when the 

Model Tax Convention was prepared in 1977, the possibility of multilateralism was considered. 

In 1991, R.J. Vann too, brought up the idea of a multilateral treaty as a substitute to bilateral 

treaties, but came to the conclusion that it wasn’t feasible due to the diversity of tax systems. 

This was again confirmed by the OECD Committee on Fiscal Affairs (CFA) in 2014, where they 

stated that there was no reason to believe that a multilateral treaty would now be practicable.169 

 

However, with the recent urgency to find an effective solution for implementing the treaty-

related BEPS preventive measures, the multilateral approach was revived. Action 15 of the 

BEPS Project in 2013 called for an analysis of a multilateral instrument and the Final Report of 

Action 15 developed a mandate to set up an ad hoc group for the development of the Multilateral 

Instrument (MLI). The signing of the MLI took place on the 7th of June 2017.170 The MLI differs 

from earlier ideas of a multilateral treaty, in that it in itself, is not a multilateral tax convention 

but rather a multilateral vehicle impacting bilateral tax treaties which are already in existence.171 

 

The MLI is divided into seven parts containing 39 articles. Part I (articles 1-2) contains guidance 

on the scope and interpretations of the terms. Parts II to VI (articles 3 to 26) contain the changes 

to be made to the covered tax treaties and Part VII (articles 27 to 39) contains the final 

provisions; the implementation process, the signature and ratification procedures and which 

provisions may be subject to reservation. Part VII also contains the procedure for affirming when 

the provisions of the MLI have entered into effect, and covers who the depositary is for the 

MLI.172 
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When the MLI enters into effect, with respect to taxes withheld at source and with respect to all 

other taxes levied by a Contracting Jurisdiction,173 is different, as illustrated here: 

 

 

 

 

 

 

 

 

 

 
Exhibit 5.1 When the MLI enters into effect for taxes withheld at source and all other taxes. Source: 
OECD. Applying The Multilateral Instrument Step-By-Step. OECD.org;2017. 
 

5.2 Flexibility 
 

The purpose of the MLI, as stated in paragraph 14 of the Explanatory Statement to the MLI, is to 

“swiftly implement the tax treaty-related BEPS measures.”174 

In order to make it possible to meet that objective, the OECD provided several measurers of 

flexibility in the MLI. These are briefly covered here, so that it can be examined how they apply 

in regards to the articles which implement the recommendations made by Action 7. 

 

5.2.1 Covered Tax Agreements 
 

Parties have to list which treaties will be covered by the MLI, meaning that the MLI will only 

apply to those specifically listed (the Covered Tax Agreements), and will not automatically apply 

to all existing agreements.175 Consequently, if two countries have a tax agreement, but only one 

of the countries lists it to be covered by the MLI, it will not be covered. 
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5.2.2 Minimum Standard Provisions 
 

Only two of the BEPS Actions, Actions 6 and Action 14 include minimum standards. The 

minimum standards of Action 6 are included in article 6(1) and article 7176 of the MLI, while the 

minimum standard contained in Action 14 is covered in article 16177 of the MLI.178 The BEPS 

provisions which contain a minimum standard can be opted-out of to only a limited degree. This 

is possible where a Party’s Covered Tax Agreement already meets the minimum standard.179 

5.2.3 Reservations 
 

When a substantive provision is not a minimum standard provision, the Parties may choose to 

reserve the right not to apply them, i.e. opt-out of them completely or partially.180 This applies, 

for instance, to articles 12-15 which implement the recommendations of Action 7 “Preventing 

the Artificial Avoidance of Permanent Establishment Status”.181 Parties to the MLI can therefore 

choose not to implement any of the recommendations made by Action 7. 

5.2.4 Optional & Alternative Provisions 
 

In some cases, the BEPS recommendations offer several options for dealing with a specific 

BEPS issue. In other cases, there is a main recommendation which can be supplemented with an 

additional provision. In both cases, the option or alternative chosen, only applies if it was chosen 

by all of the Contracting Jurisdictions to the Covered Tax Agreement.182 For instance, under 

Article 13 “Artificial Avoidance of Permanent Establishment Status through the Specific 

Activity Exemptions” of the MLI, Parties can choose either option A) clearly state that the PE 

options listed in Article 5(4) only apply if they are of a “preparatory or auxiliary” nature or 

option B) keep the current wording of Article 5(4) because they consider that the activities listed 
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are intrinsically of a “preparatory or auxiliary” nature.183 Therefore if one Party decides to 

choose option A and the other Party chooses option B, neither option will apply and the wording 

of Article 5(4) of their Covered Tax Agreement will not be modified. 

5.3 Modifications 
 

There are four ways in which the MLI can modify provisions of a Covered Tax Agreement. Each 

MLI Article contains compatibility clauses, which are provisions that describe how the 

applicable MLI provisions modify a Covered Tax Agreement.184 

 

1. The existing provision can be replaced by the MLI provision (the MLI provision applies “in 

place of” an existing provision).185 

 

2. The MLI provision changes the application of the existing provision without replacing it (the 

MLI provision “applies to” or “modifies” an existing provision).186  

 

3. The MLI provision is added (the MLI provision applies “in the absence of” an existing 

provision).187 

 

4. The existing provisions are replaced or superseded by the MLI provisions (the MLI provision 

applies “in place of or in the absence of” an existing provision).188 

 

Each Signatory has to prepare and submit their “MLI Position” at the time of signing the 

Convention. The MLI Position of a signatory, lists the reservations and notifications which are 

made by that jurisdiction.189 
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As of 20 December 2017, 72 jurisdictions have signed the Convention and 6 have expressed their 

intent to sign the Convention.190 Out of the G20 members, Brazil, Saudi Arabia and the United 

States did not sign the MLI.191 

 

Based on the number of signatories on June 7th 2017, 2365 tax treaties could have been modified 

by the MLI, however the number of tax treaties which matched, and are therefore covered by the 

MLI reached 1105. The inconsistency is caused by countries choosing not to cover all their tax 

treaties by the MLI as well as by countries including tax treaties concluded with countries which 

have not yet signed the MLI.192 

 

The above is a brief lay-out of how the MLI is used to implement the modifications made by the 

BEPS Action Reports. Next, this will be used to focus on the implementation of the topic of this 

thesis, the modifications recommended by Action 7 of the BEPS Project. 

 

5.4 Action 7 
 
Articles 12-15 of the MLI implement the changes recommended by Action 7 to reduce the 

artificial avoidance of PEs.193 

 

As stated above, Action 7 does not contain any minimum standard provisions, and therefore all 

of the articles related to the PE modifications can be fully opted out of. 

 

                                                
190 For a full list of signatories as of Dec 20, 2017, please see Annex 9.1 of this thesis. 
191 Silberztein C, Granel B, Tristram J. OECD Multilateral Convention to Prevent BEPS: Implementation Guide and 
Initial Thoughts. International Transfer Pricing Journal. 2017;24(5). 
192 Ibid. 
193 Articles 12-15 of the MLI are: 
Article 12 – Artificial Avoidance of PE Status through Commissionnaire Arrangements and Similar Strategies 
Article 13 – Artificial Avoidance of Permanent Establishment Status through the Specific Activity Exemptions 
Article 14 – Splitting-up of Contracts  
Article 15 – Definition of a Person Closely Related to an Enterprise  
OECD. Multilateral Convention To Implement Tax Treaty Related Measures To Prevent Base Erosion And Profit 
Shifting. OECD.org; 2016. 
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A review of each of the 72 signatory’s MLI position194 as of December 20 2017, revealed how 

many jurisdictions opted-out of each article related to Action 7.195 

 

Out of the 72 signatories of the MLI, more than half, (a total of 41) opted out of Article 12196, 

which implements the recommendation to lessen the threshold for recognition of a dependent 

agent.197 

 

A possible reason for the high number of countries opting out, is that the consequences of article 

12 are still under development.198 Once the attribution of profits to PE’s has been worked out, it 

is possible that more signatories will opt-in for Article 12. 

 

In regards to Article 13, which limits the specific activity exemptions, 28 signatories opted out, 

with 3 additional signatories opting out of only paragraph 4199 of Article 13.200 The result of the 

opt-out can be, that enterprises will still be able to break-up their activities into separate parts, 

within the same contracting jurisdiction, in order to artificially avoid the status of PE. 

 

Article 14, which limits the artificial breaking up of contracts in order to avoid the status of PE, 

was opted out of by 43 signatories, with an additional 7 signatories opting out of Article 14 for 

their Covered Tax Agreements which relate to the “exploration for or exploitation of natural 

resources.”201 

 

                                                
194 A full list of each jurisdictions’ MLI position can be found on http://www.oecd.org/tax/treaties/multilateral-
convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm 
195 For an overview of each signatory’s MLI position on Article 12-15 as of 20 Dec 2017, see Appendix 9.2 
196 See Appendix 9.2 and OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty 
Related Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017. 
197 Silberztein C, Granel B, Tristram J. OECD Multilateral Convention to Prevent BEPS: Implementation Guide and 
Initial Thoughts. International Transfer Pricing Journal. 2017;24(5). 
198 Ibid. 
199  Paragraph 4 of Article 13 contains the anti-fragmentation clause. 
200 See Appendix 9.2 and OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty 
Related Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017. 
201 The signatories which chose this option are Australia, Egypt, Ireland, Lithuania, Nigeria, Norway and Serbia. 
See Appendix 9.2 and OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty 
Related Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017.	
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And 31 signatories opted out of Article 15,202 which makes sense as Article 15 provides the 

definition of “a person closely related to an enterprise”, which applies to articles 12-14.203 

Therefore, if signatories have opted out of Articles 12-14, there is no need for them to opt-in for 

Article 15. 

 

In total 28 signatories, including Austria, Canada, China, Denmark, Sweden and Switzerland 

decided to fully opt out of all Action 7 related articles.204  

 

The modifications recommended by Action 7, in terms of addressing the tax challenges of the 

digital economy are already quite limited, (as mentioned at the end of Chapter 4), in that they do 

not actually address any of the core business models made possible by the digital economy, such 

as online sales made from a remote jurisdiction without any local physical presence, online 

streaming services and app stores. 

 

This is now compounded by the fact, that the recommendations which have been made by Action 

7 can be entirely opted-out of, an option which was chosen by nearly 40% of the signatories as of 

20 December 2017,205 illustrating that the MLI has unfortunately, not been very effective in 

implementing the BEPS Project Action 7 recommendations.  

 

Silberztein, Granel & Tristram too, concluded that the flexibility introduced in the MLI is, “at the 

cost of less harmonization of treaty provisions than initially contemplated.”206 While the BEPS 

Monitoring Group,207 in their presentation to the Inclusive Framework of the G20/OECD BEPS 

                                                
202 See Appendix 9.2 and OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty 
Related Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017. 
203 OECD. Multilateral Convention To Implement Tax Treaty Related Measures To Prevent Base Erosion And 
Profit Shifting. OECD.org; 2016. 
204 See Appendix 9.2 and OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty 
Related Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017. 
205 See Annex 9.2 for an overview of the signatories MLI positions on Action 7 as of 20 December 2017.  
206 Silberztein C, Granel B, Tristram J. OECD Multilateral Convention to Prevent BEPS: Implementation Guide and 
Initial Thoughts. International Transfer Pricing Journal. 2017;24(5). 
207 “The BEPS Monitoring Group is a global network of independent researchers on international taxation, 
sponsored by tax justice organisations, concerned especially with the effects of international taxation on 
development. Its aim is to produce reports relating to the reform of the international system for the taxation of 
transnational corporations, with a special focus on the Tax Declaration of the G20 world leaders and 
the  OECD’s BEPS Action Plan.” https://bepsmonitoringgroup.wordpress.com/what-is-the-beps-monitoring-group/ 



 55 

Project on June 22nd 2017, expressed their disappointment of the numerous reservations made 

by the first 68 signatories, as they expected the OECD/G20 countries to adopt the provisions 

with only a few reservations, due to all of the support voiced by the G20 leaders for the BEPS 

Project.208 

 

This strengthens the answer, found in Chapter 4, of the second research question; that no real 

progress has been made in implementing a solution to the tax challenges presented by the digital 

economy, in terms of permanent establishments. 

 
 

Chapter 6: Proposed Solutions 

6.1 Introduction  
 
As the modifications to the PE rule which have been recommended by Action 7, to address the 

tax challenges of the digital economy, have been found lacking, this chapter will examine 

various solutions, which have been put forth by diverse sources such as the OECD and the EU, 

to tackle the tax challenges presented by the digital economy. 

 

There needs to be a yardstick by which the proposed solutions can be equally evaluated. In 1998 

at the Ottawa Ministerial Conference on Electronic Commerce, a set of taxation principles for 

electronic commerce was endorsed.209 The Task Force on the Digital Economy, which developed 

Action Report 1, evaluated the Ottawa Principles and concluded that they are still relevant 

today.210 

 

 

                                                
208 Weyzig F. Presentation to the Inclusive Framework on BEPS. 2017. 
209 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015:Annex A. 
210 Ibid.	
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6.2 Ottawa Principles 
 

There are five Ottawa Principles: 

 

1. “Neutrality: Taxation should seek to be neutral and equitable between forms of electronic 

commerce and between conventional and electronic forms of commerce. Business decisions 

should be motivated by economic rather than tax considerations. Taxpayers in similar situations 

carrying out similar transactions should be subject to similar levels of taxation.”211 

 

2. “Efficiency: Compliance costs for taxpayers and administrative costs for the tax authorities 

should be minimised as far as possible.”212 

 

3. “Certainty and Simplicity: The tax rules should be clear and simple to understand so that 

taxpayers can anticipate the tax consequences in advance of a transaction, including knowing 

when, where and how the tax is to be accounted.”213 

 

4. “Effectiveness and Fairness: Taxation should produce the right amount of tax at the right 

time. The potential for tax evasion and avoidance should be minimised while keeping 

counteracting measures proportionate to the risks involved.”214 

 
5. “Flexibility: The systems for taxation should be flexible and dynamic to ensure that they 

keep pace with technological and commercial developments.”215 

 

As has been illustrated through the analysis in Chapter 4, Neutrality as well as Effectiveness and 

Fairness are currently not present when comparing the taxation of purely digital commerce 

models with brick and mortar businesses. E-commerce sellers can sell in a jurisdiction without 

paying taxes, as their form of commerce does not constitute a PE and at the same time can 

                                                
211 OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015:17. 
212 Ibid.  
213 Ibid. 
214 Ibid. 
215 Ibid.	
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register in no/low tax jurisdictions, while brick and mortal sellers will be subject to taxation for 

their sales, in the jurisdiction where they are selling.  

 

In recent years there have been several court cases, brought about by the use of MNE’s 

commissionaire arrangements, which resulted in controversy due to the inconsistency of the 

court rulings.216 The Supreme court rulings in France (the case of Zimmer Ltd, 2015217), Italy 

(the case of Boston Scientific SpA, 2012218) and Norway (the case of Dell Products (Europe) 

BV, 2011219) confirmed that the use of commissionaire arrangements does not constitute a PE for 

their foreign principal. This is in contrast with the Spanish court rulings (the case of Roche 

Vitamins Europe Ltd, 2018 and the case of Dell Spain, 2012220), which confirmed the existence 

of a PE, contrary to the Norwegian ruling in the Dell case, on very similar facts.221 This 

illustrates that there is neither Efficiency nor Effectiveness and also not Fairness with the current 

rules. Efficiency is not present when different countries apply (what is essentially the same rule) 

differently, resulting in long court cases and the need to investigate the possible outcome of a 

company’s business model. And different tax rules, for the same business arrangement, opens the 

door to possibilities for tax avoidance, resulting in a lack of Effectiveness and Fairness. And 

lastly, Flexibility is lacking, in that tax systems have not kept up with the development and 

widespread usage of e-commerce business models. 

 

Therefore, the following proposed solutions will first be described and evaluated as to their 

feasibility. If a solution is not found to effectively address the tax challenges of the digital 

economy, then the proposed solution will not be further addressed. If it is found to be able to  

 

                                                
216 Critchley R. Dispute Prevention Avenues for Permanent Establishments. International Transfer Pricing Journal. 
2017;24(4):255.  
217 Links to each of the court cases mentioned can be found in: Critchley R. Dispute Prevention Avenues for 
Permanent Establishments. International Transfer Pricing Journal. 2017;24(4):255. Available at: https://online-
ibfd-org.esc-web.lib.cbs.dk:8443/collections/itpj/html/itpj_2017_04_int_4.html#itpj_2017_04_int_4  
218 Ibid. 
219 Ibid. 
220 Ibid. 
221 Critchley R. Dispute Prevention Avenues for Permanent Establishments. International Transfer Pricing Journal. 
2017;24(4):255.  
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address the tax challenges of the digital economy, it will then be evaluated in view of the Ottawa 

principles. 

6.3 Proposed Solutions 

6.3.1 A Tax Based on Data  
 

One of the proposed solutions that the OECD originally listed in their 2014 report on 

“Addressing the Tax Challenges of the Digital Economy” is a tax on internet usage.222 

 

The idea is to tax the bandwidth use of websites, basing the tax on the number of bytes used by 

the website. It would contain a progressive element, depending on the size of the enterprise or its 

turnover, and would only apply if a certain minimum was exceeded. The bandwidth tax would be 

creditable against the enterprise’s corporate income tax, in order to maintain equality between 

digital and traditional businesses.223 

 

France is one of the countries which was a proponent of this solution, with a French Ministerial 

Report, in 2014, proposing that France, “[…] create a tax on the use of data obtained through 

regular and systematic monitoring of users’ activity in the country. Collecting data obtained 

through regular and systematic monitoring of users is the only taxable event that 

ensures the neutrality of the tax with regard to business models, technologies and business 

location strategies.”224 

 

The EU is working on a solution entitled the CCCTB (the Common Consolidated Corporate Tax 

Base) 225  to tax the big tech giants, such as Apple. As part of the CCCTB, the level of activity of 

a company would be measured and then an apportionment formula, based on a number of 

                                                
222 OECD. Addressing The Tax Challenges Of The Digital Economy. OECD.org; 2014.  
223 Ibid. 
224 Westberg B. Taxation of the Digital Economy - An EU Perspective. European Taxation. 2014;54(12)(Text 
slanted by me).  
225 The CCCTB will be separately evaluated as a solution in sub-chapter 6.3.2 below.	
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factors, would be used to decide how the taxable profits will be shared by the Member States 

where the company is active.226 

 

One of the amendments proposed by the Draft Report to the CCCTB is that “The formula 

apportionment for the consolidated tax base should comprise four equally weighted factors, 

namely labour, assets, sales by destination and collection and use of personal data of online 

platforms and services users ("DATA").”227 

 

While taxing companies on data, could potentially be a solution for taxing digital companies 

where value is created, i.e. in the countries where the data is being collected, the main problem is 

that taxing data is far from straightforward.228 Not all data is the same, different data would have 

different value, how could it be decided which value to assign which data? It is also possible that 

data is collected in one country, processed in another country, and then used to improve product 

offerings or place targeted advertising in the first country. In this case, where was the value 

created and how much value was created? Was the value created in the first country where the 

raw data was collected or in the second country where is was processed and changed into usable 

form?  

 

These tax challenges may be intensified by the fact that data can be collected by various sources 

for different purposes and then combined in multiple ways to create value, making it even more 

complex to tax. Additionally, if the data is stored and processed through the use of cloud 

computing, determining which location is to be taxed for the data can be quite challenging.229 

Furthermore if users are using a set-up, such as a VPN to hide their location by making it seem 

like they are in one location, when they are really in another, will the wrong jurisdiction be taxed 

for the data collected? 

 

                                                
226 Common Consolidated Corporate Tax Base (CCCTB). Ec.europa.eu. 2017.  
227 Committee on Economic and Monetary Affairs. DRAFT REPORT On The Proposal For A Council Directive On 
A Common Consolidated Corporate Tax Base (CCCTB). European Commission; 2017. 
228	OECD. Addressing The Tax Challenges Of The Digital Economy, Action 1 - 2015 Final Report. Paris: OECD 
Publishing; 2015:103.	
229 Ibid. 
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De Filippi finds that large social networks such as Facebook, YouTube and Google+, benefit 

greatly from “the free and voluntary contribution of internet users” of personal data and user-

generated content.230 She therefore proposes a “tax on the collection, processing and commercial 

exploitation of user data.” But then goes on to state that, as every company does not incur the 

same value from the data it collects, determining the profits which could potentially be gained 

from the use of the data can be a very difficult task.231 

 

Due to the fact that there is no detailed explanation laying out how a tax on data would factually 

be brought about, probably due to the many challenges associated with actually taxing data, this 

solution is not seen as feasible for addressing the tax challenges in the digital economy, and will 

therefore not be dealt with further. 

6.3.2 Common Consolidated Corporate Tax Base (CCCTB) 
 

The CCCTB is a solution proposed by the European Commission as a new framework for fair 

and efficient taxation of corporate profits, and is put forth as an effective tool for attributing 

income to where value is created. It aims to provide companies with a single set of corporate tax 

rules for carrying out business across the EU.232 

 

The CCCTB will offer one set of rules for companies to calculate their profits in the EU and 

companies will only need to file a single tax return. Part of the reason for making this 

recommendation, is to close loopholes caused by mismatches in the current tax systems.233 

 

It was originally proposed in 2011 but was seen as too ambitious. It has been re-launched in 2016 

with some alterations. One of the main features of the 2016 re-launch is that the CCCTB has 

been split into two proposals. The first proposal is to agree on a common tax base and once that 

                                                
230 60. De Filippi P. Taxing the cloud: introducing a new taxation system on data collection?. Internet Policy 
Review. 2013;2(2).  
231 Ibid.	
232 2016/0337 (CNS) Proposal For A COUNCIL DIRECTIVE On A Common Corporate Tax Base. Strasbourg: 
European Commission; 2016. 
233 European Commission - Fact Sheet - Questions And Answers On The Package Of Corporate Tax Reforms. 
Strasbourg: European Commission; 2016. 
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has been achieved to tackle the more complex issue of consolidation. Consolidation will mean 

that a group can add up all the profits and losses of its companies, in the different Member 

States, and thereby reach a net profit or loss for the whole of the EU. Thereafter taxable profits 

will be shared between the Member States, where the company is active, through an 

apportionment formula. Each Member States taxes their share of the company’s profits using 

their own national rate.234 

 

The three parts of the apportionment formula are: 

- “The assets the company has in that Member State (e.g. buildings, machinery).”235 This would   

     include both tangible and intangible assets.236 

- “The labour the company has in that Member State (i.e. the number of employees and   

    employment costs).”237 

- “The sales that the company made in that Member State. The sales factor will be calculated on  

    the basis of destination (i.e. where the goods are sold/dispatched to or where the service is   

    carried out).”238 

 

The third portion of the apportionment formula is the aspect that can help to address the tax 

challenges of the digital economy, because it is based on “where the goods are sold/dispatched 

to or where the service is carried out.”239 This means that that digital companies will no longer 

be able to register in an EU tax haven, while selling online to customers in other EU countries 

without being subject to taxation in those countries. 

 

However, it should be taken into consideration that for a company to be covered by the CCCTB 

it has to be a resident of an EU Member State or have a PE in a Member State, according to 

                                                
234 European Commission - Fact Sheet - Questions And Answers On The Package Of Corporate Tax Reforms. 
Strasbourg: European Commission; 2016. 
235 Ibid. 
236 Committee on Economic and Monetary Affairs. DRAFT REPORT On The Proposal For A Council Directive On 
A Common Consolidated Corporate Tax Base (CCCTB). European Commission; 2017. 
237 European Commission - Fact Sheet - Questions And Answers On The Package Of Corporate Tax Reforms. 
Strasbourg: European Commission; 2016. 
238 Ibid. 
239 European Commission - Fact Sheet - Questions And Answers On The Package Of Corporate Tax Reforms. 
Strasbourg: European Commission; 2016. (My italics) 
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Article 2 of the CCCTB.240 Article 2 of the CCCTB241 refers to the PE definition found in Article 

5 of the CCTB,242 which is very similar to Article 5 of the 2014 OECD Model Tax 

Convention.243 This means that digital companies which are not a resident of an EU Member 

State and are selling in the EU without a PE will still not be subject to taxation in the EU, unless 

the EU can come up with and agree to a virtual PE definition.  

 

The concept of a virtual PE is already in the works; President Juncker, in his letter of intent sent 

in regards to his 2017 State of the Union address, to President Tajani and Estonian Prime 

Minister Ratas on 13 September 2017, announces for Spring 2018 “a legislative proposal 

establishing rules at EU level allowing taxation of profits generated by multinationals through 

the digital economy”.244 The ECOFIN Council in their draft conclusion on 'Responding to the 

Challenges of Taxation of Profits of the Digital Economy', take the view that a virtual PE 

definition along with the necessary amendments to transfer pricing and profit attribution rules, 

should be explored.245 

 

As mentioned in the first solution presented above (A Tax Based on Data), the Draft Report on 

the Council directive on a CCCTB of July 2017 proposed the introduction of a 4th part to the 

apportionment formula, namely that “The formula apportionment for the consolidated tax base 

should comprise four equally weighted factors, namely labour, assets, sales by destination and 

collection and use of personal data of online platforms and services users ("DATA"). If this 

would be possible, it could make the CCCTB an even more complete solution to addressing the 

tax challenges of the digital economy. 

 

                                                
240 Proposal For A COUNCIL DIRECTIVE On A Common Consolidated Corporate Tax Base (CCCTB) 2016/0336 
(CNS). Strasbourg: European Commission; 2016.  
241 Ibid. 
242 Proposal For A COUNCIL DIRECTIVE On A Common Corporate Tax Base 2016/0337 (CNS). Strasbourg: 
European Commission; 2016.  
243 The full definition of PE applicable to the CCCTB can be found in Annex 9.3 of this thesis. 
244 Council Conclusions On 'Responding To The Challenges Of Taxation Of Profits Of The Digital Economy' - 
Adoption 15175/17. Brussels: General Secretariat of the Council; 2017.  
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Another aspect which is different from the 2011 proposal is that the CCCTB will be mandatory 

for the largest companies, i.e. those whose revenue exceeds EUR750 million. Companies under 

this limit can opt-in and avail themselves of the CCCTB if they wish.246 The fact that the 

CCCTB will be mandatory for the largest companies is an important part of addressing the tax 

challenges of the digital economy, as they won’t simply be able to opt-out to continue with 

aggressive tax planning structures, which was an option with the 2011 proposal. 

 

In a communication from the Commission to the EU Parliament and the Council entitled “A Fair 

and Efficient Tax System in the European Union for the Digital Single Market” on September 

2017, the Commission states that the two main challenges to reforming the international tax 

framework is, nexus (where to tax?) and value creation (what to tax?).247 Both of these factors 

are covered by the CCCTB through the establishment of a common tax base and the use of the 

apportionment formula.    

 

The communication also finds that an alternative is needed to the PE rule, in order to, “establish 

and protect taxing rights in relation to the new digitalised business models” and the Commission 

finds that, at the level of the EU, the CCCTB proposal offers a framework to address these 

challenges.248 

 

However, the Commission furthermore states that one solution could be to, “embed the taxation 

of the digital economy in the general international corporate tax framework,” and that the EU 

Member States could have a greater impact on the work, on a global level, if they maintain a 

coordinated position,249 which they would definitely have if they would implement the CCCTB. 

 

                                                
246 European Commission - Fact Sheet - Questions And Answers On The Package Of Corporate Tax Reforms. 
Strasbourg: European Commission; 2016. (My italics) 
247 European Commission. COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT 
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Brussels: European Commission; 2017. 
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Leonardi and Boccia250 also find that the wide-range solution to the tax challenges of the digital 

economy, would be a unitary taxation of transnational corporations, i.e. an international CCCTB. 

They refer to the same apportionment formula which the EU is presenting (without the fourth 

part of taxing data) and state that this would make transfer pricing and CFC rules irrelevant, 

dissolving the need for disputes and complicated, never-ending mediations with are often present 

today.251 While this idea is very far off from what seems to be possible to implement in the not-

too-distant future, they do find that the EU should be the ones leading the way.  

 

Additionally, it can be noted that the concept of unitary taxation is not a new one; for instance, 

California has been using it for decades, in order to avoid film companies establishing 

themselves in the neighboring state, Nevada, which has lower taxes. Through this they tax 

companies according to the activities carried out in California.252 This goes to show that the 

concept has existed for a while and is not something totally new, which could take people a 

longer time to get used to. 

 

The number one obstacle to implementing the CCCTB is that it needs the unanimous vote of the 

European Council. This means that current tax havens in the EU, such as Ireland and 

Luxembourg,253 would have to give up that status. The question is whether or not enough 

pressure can be put on these countries to form an agreement on the implementation of the 

CCCTB. Apple which was using Ireland as a tax haven, moved its money to Jersey after EU 

regulators ruled that Ireland had granted illegal state aid, and are pursuing USD14.5 billion in 

Irish back taxes.254 This illustrates that pressure from the EU does have an effect.  

 

                                                
250 Leonardi R, Boccia F. The Challenge Of The Digital Economy - Markets, Taxation And Appropriate Economic 
Models. Cham: Springer Nature; 2016. 
251 Ibid. 
252 HENN M. Tax Havens And The Taxation Of Transnational Corporations. Berlin: International Policy Analysis; 
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Two of the four criteria established by the OECD for identifying tax havens are, “a lack of 

effective exchange of information” and “a lack of transparency”.255 The EU is making progress 

in its work to increase transparency; in May 2016, amendments were decided to the EU Directive 

on Automatic Exchange of Information,256 which extended the CbC (Country by Country) 

Reporting) requirements to big multinationals from all sectors and committed to the sharing of 

tax information between the Members tax administrations.257 This was backed by the EU 

Parliament who voted in favor of the proposal in July 2017, which in short, consists of 

multinationals with revenue over €750 million having to publicly disclose how much taxes they 

pay and where they pay them, including taxes paid outside the EU.258 

 

Jochum259 finds that transparency is vital as a condition for making political decisions. He states 

that the CCCTB has not yet been implemented in the EU, due to lack of agreement in terms of 

the essential criteria for allocating the consolidated profit to the tax authorities, but that this can 

be changed through the automatic exchange of information. The exchange of information will 

provide robust data which can lay a solid foundation for political discussions on the profit 

allocations and can thereby help to bring about a breakthrough.260 

 

Aside from the aspect of including Data as a fourth part of the apportionment formula, (due to 

the challenges laid out in the first solution presented above), the CCCTB is found to address the 

tax challenges of the digital economy by eliminating mismatches in EU tax rules and through 

taxing value where it is created e.g. by taxing sales, “where the goods are sold/dispatched to or 
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where the service is carried out”261 for those companies that are a resident of the EU or have a 

PE in an EU Member State.  

 

 Although being able to add Data to the apportionment formula, would take the CCCTB even a 

step further in addressing the digital economy tax challenges, it is not found to be feasible at the 

moment in terms of actual implementation. Despite the fact that the CCCTB is not an 

international solution to the tax challenges to the digital economy, but a European one, it can be 

a big first step and through it the EU could be paving the way to further international cooperation 

on the subject. 

 

Escribano262 also finds that the CCCTB would contribute to accomplishing the goals of the 

BEPS Project (preventing double non-taxation and aligning taxing rights with the presence of 

economic activity) because taxation would take place where the assets are kept, employees work 

and sales are conducted and that by making taxation dependent on these factors, tax planning 

opportunities can be diminished as they are less open to manipulation.263 

 

The CCCTB will therefore now be evaluated in terms of the Ottawa principles. 

 

The CCCTB is Neutral in that it will apply to all income from MNC’s without differentiation of 

whether that income was created by digital or physical means. It will also increase Efficiency, as 

companies will be dealing with one set of rules for the entirety of the EU and will only have to 

file a single tax return,264 which also results in Certainty and Simplicity since there will no longer 

be 28 different tax systems to deal with for the larger companies, as it will be mandatory for 

them, and for the smaller companies who can opt-in to use this method. The CCCTB is being 

recommended in order to increase the Effectiveness and Fairness of the taxation of big MNCs265 

as it will curb their ability to use aggressive tax avoidance strategies and it intends to bring about 
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harmony between the taxation of physical and digital income which is currently missing. With 

the EU Member States working together in unity it can introduce the needed Flexibility to 

develop the CCCTB, as may be necessary, to keep up with future commercial and technological 

advances. 

 

This thesis finds that the CCCTB can be an effective tool in addressing the tax challenges of the 

digital economy for resident EU companies or companies that have a PE in an EU Member State. 

It is also found to follow the Ottawa principles and therefore is recommended as a solution. 

Additionally, this is a solution that is not just purely theoretical, but is already being actively 

worked on by the EU, which is also working on establishing a virtual PE rule, either by itself or 

by changing the PE definition applicable to the CCCTB so that it includes virtual PEs,266 which 

would make it possible to tax digital companies established outside the EU, that are selling 

online in the EU without a physical presence.  

6.3.3 Significant Economic Presence 
 

In Action Report 1, the TFDE researched three options to address the broader direct tax 

challenges of the digital economy. The TFDE states that they could be combined into a single 

solution or implemented as three separate solutions.267 

 

The first option is a new nexus based on the concept of a significant economic presence. This 

option would bring about a taxable presence for a non-resident company, in a country, based on 

factors that “evidence a purposeful and sustained interaction with the economy of that country” 

through the use of digital and automated tools. It is proposed to be based on revenue, digital and 

user-based factors. 268 
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In general, the fact that a company is able to create revenue from a country on a sustained basis, 

is said to indicate a significant economic presence;269 although it is recommended that there 

should be a minimum threshold (i.e. only companies over a specified level of revenue are found 

to have a significant economic presence), in order to minimize the administrative burden for tax 

administrations as well as the compliance burden to companies.270 A threshold of $1,000,000 in 

annual sales is proposed,271 based on gross revenue in absolute terms and local currency, 

generated in the foreign country through remote transactions. The revenue factor could either be 

based only on digital sales, or on all sales which were remotely concluded with customers in the 

foreign country, including mail-order and telephone sales. The OECD prefers the latter as it 

ensures that there is equality of taxation of similar transactions. 272 The TFDE finds that it can be 

difficult for countries to know when there is a non-resident company selling digitally in the 

country. A mandatory registration system could be needed and regimes introduced for non-

resident companies to pay VAT/GST could prove useful as well,273 but there are no further 

details given as to how this could be implemented. 

 

While physical businesses need a brick and mortar location from which to carry out their sales, 

the digital factors which online businesses need, according to the TFDE, in order to maintain 

purposeful and sustained interaction with customers in a foreign country are; a local domain 

name, a local digital platform (a website in the foreign language with marketing according to the 

local customs) and local payment options, where payment can be carried-out in the local 

currency with taxes, duties and fees already calculated.274  

 

The last factor listed, by the TFDE, as an important indicator of purposeful and sustained 

interaction with a foreign country is the user-based factor. The proposed inclusions in this factor 
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is MAU (monthly active users) - the registered users who logged in and made use of the 

company’s platform within a given month.  It is proposed to include online contract conclusion; 

the number of contracts concluded through a digital platform with customers/users that live in 

the country, during a fiscal year. The last aspect suggested under the user-based factor is data 

collected. This is proposed to include all data collected in the country, meaning not only personal 

data but also created content, product reviews and search histories. The focus is on the origin of 

the data collected and not on the subsequent storage and processing of the data.275 

 

The TFDE finds that revenue in itself is not enough to prove that a non-resident company has 

“regular and sustained participation in the economic life of a country,” and therefore suggests 

that the revenue factor is combined with the digital and/or user-based factor. They suggest that 

the decision of which factor(s) should be combined with revenue, to determine whether or not a 

company has a significant economic presence, should be decided based on the unique features 

and economic attributes of the specific market. This means that there could be a  

different combination of factors for different markets.276 There are no further details given as to 

how these combinations of factors should be formed. In addition to that, different factor 

combinations for different market jurisdictions, introduces more variation and through that more 

complexity which increases the compliance burden for companies operating in multiple 

countries.  

 

Although the TFDE finds that revenue in itself is not enough to prove that a non-resident 

company has “regular and sustained participation in the economic life of a country,” Kerschner 

and Somare find that the revenue-based factor is enough for establishing a new nexus.277 The 

CCCTB too, proposes to only use a revenue threshold (of EUR750 million) to determine whether 

or not an EU company has to pay taxes under the CCCTB.278 
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Additionally, the user-based factors bring up several issues. There is a lack of material available 

on how to identify and define MAU.279 Neither is there given a precise definition of online 

contracts concluded. The TFDE states that every time a user signs-up for a free digital platform 

they agree to “Terms of Service” and so a legally binding agreement is concluded. 280 Does that 

mean that the factor, “online contracts concluded” should only be used for free platforms such as 

Facebook and Instagram? And if it is also used for companies that engage in online sales, does 

each contract concluded have the same value, in terms of determining whether or not a company 

has a significant economic presence, or does the scope of the contract play a role too? (i.e. a 

contact can contain the sale of a single item or of thousands of items, or it can be for a single 

service or for a year-long service). Lastly, the volume of data collected is not necessarily stored 

by each company and in addition to that, the volume of data collected doesn’t automatically 

result in more profits generated by the company.281 

 

There are two income attribution methods which have been reviewed in light of a new nexus 

based on a significant economic presence. One method which was reviewed by the TFDE is 

fractional apportionment, but it was ruled out due to the fact that there would be very different 

tax results depending on whether business was carried out through a traditional PE, a separate 

subsidiary or the new nexus.282  

 

The TFDE also evaluated the “deemed profit” method, which could be used to determine the 

deemed net income of the non-resident enterprise, by applying a ratio of presume expenses to the 

enterprise’s revenue from transactions concluded with in-country customers. The determination 

of the appropriate ratio would depend on several factors, such as the industry, the type of product 

or service provided and the level of integration of the particular enterprise. There would have to 

be different ratios determined for the different industries and even sub-categories within the 
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industries. This would require extensive analysis.283 It would also present challenges to MNE’s 

operating in many lines of business and could furthermore create tax liabilities even when there 

are no actual profits generated by the significant economic presence; although this could be 

mitigated by the creation of a rebuttable presumption, where the company can demonstrate that it 

is in a loss-making position at the close of the fiscal year.284 

 

While the overall concept of establishing a new nexus based solely on a significant economic 

presence, could result in a taxable base in a market jurisdiction for non-resident companies and 

thereby help to address the tax challenges of the digital economy, there are too many aspects of 

this solution which still need to be researched further. Aspects such as, which factors the nexus 

should be based on exactly and how those can be reliable measured, as well as a more detailed 

work-out on the income attribution to the significant economic presence is needed.  

 

Olbert and Spengel also found that there is also a lack of information on how it would work for 

companies that rely both on a digital and physical presence. And there is the possibility that this 

solution would ring-fence digital transactions,285 from the physical which could result in a lack 

of neutrality.  

 

Due to the many challenges, which haven’t yet been addressed in enough detail, this solution 

will not be further evaluated here.   

 

6.3.4 A Withholding Tax on Digital Transactions 
 

The second option researched by the TFDE to address the broader direct tax challenges of the 

digital economy, is a withholding tax on digital transactions, which they propose as either a 
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stand-alone tax, or as a collection and enforcement tool for a nexus based tax (such as a tax 

based on a significant economic presence).286 

 

On one hand this tax would need to be clearly defined, so that tax payers and withholding agents 

can know when the tax applies but on the other hand, a general definition would be needed to 

avoid disputes over the characterization of transactions (i.e. if there is an exact list of transactions 

to be taxed, there is incentive to characterize a company’s transactions differently so that they 

fall outside the range of the tax). This tax could therefore be applied to all digital sales 

transactions or to all sales carried out remotely with non-resident companies, which would also 

help to ensure tax neutrality between similar types of transactions.287 

 

The collection of the tax is proposed to be carried-out by the customer or by a third-party 

payment processing intermediary.288 In the case of B2B sales, the resident company in the source 

country can reasonably be expected to comply with the withholding tax, according to the 

TFDE.289 In the case of the many B2C transactions, it is more complicated. Brauner and Pistone 

find that B2C transactions could initially be exempt as non-base eroding. But that then efforts 

can be made to use financial institutions such as banks and credit card companies as withholding 

agents. 290  

 

The TFDE in Action 1, also mentions the solution of using the intermediaries which process the 

payments for B2C transactions as withholding agents, but then state that such intermediaries 

would generally not have access to enough information to know on which payments the tax 

would be due.291 Therefore, there would need to be some form of registration of all the foreign 

sellers, in order for the tax to be correctly levied, which raises the problem of getting enterprises 
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located in countries with no connection to the jurisdiction of the customers, to register 

themselves with the local tax authorities of that country.292 

 

Brauner and Pistone propose a tax of 10% for registered non-resident companies and 15% for not 

registered non-resident companies.293 The extra 5% could be refundable upon proof of 

registration. Finke et al (in Olbert and Spengel, 2017) find that the withholding tax should be 

10% for all cross-border payments.294 The TFDE in Action 1 does not suggest a specific tax rate 

to be used, but instead emphasizes the importance of reducing the negative impact of gross-basis 

taxation on companies, by using a tax-rate which is fixed at a relatively low amount. They find 

that the tax rate should reflect the typical profit margins, which can be found through a statistical 

analysis of actual profit margins of domestic taxpayers, operating within the same specific type 

of business.295 

 

The EU Commission in a communication to the EU Parliament in September 2017, proposed the 

use of a withholding tax as a possible short terms solution while the CCCTB is under 

negotiation,296 but does not offer any detail on how the withholding tax would work or be 

implemented. One problem with implementing a withholding tax in the EU is that the General 

Agreement on Tariffs and Trade (GATT) and the General Agreement on Trade in Services 

(GATS) both require foreign suppliers of goods and services to be taxed no less favorably than 

domestic suppliers. While, GATS provides broad exception this this rule, GATT does not and so 

all physical products as well as digital products considered “goods” for trade purposes are 

covered by this rule.297 Additionally, for some countries, EU law imposes a similar obligation of 
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non-discrimination between resident and foreign businesses and so a gross-basis final 

withholding tax, would not be allowed, even if the tax rate proposed would be very low.298  

 

Leonardi and Boccia find that, although a withholding tax may be able to provide some cover to 

a situation that is getting out of hand, it is a defensive solution with many risks and that erecting 

a barrier between the digital and non-digital economy for the purposes of taxation would not be 

easy.299 Brauner and Pistone too, find that a withholding tax would be a faster, but sub-optimal 

reaction to the problems of taxation of the new business models.300 

 

Olbert and Spengel consider that when there is no taxable nexus for digital transactions, 

withholding taxes are less helpful because it would be cumbersome to determine which 

transactions fall under the scope of the tax and it could take a lot of work to set up respective 

withholding agents for the collection of the taxes.301  

 

While a withholding tax, could help to address the imbalance of the current tax system in regards 

to physical and digital transactions; due to the many aspects which still need to be further 

researched and figured out, such as; how the tax would be collected, what the scope of the 

transactions covered would be, how high/low the tax would be, as well as how the tax can be 

applied in the EU in light of the requirement by GATT that foreign suppliers cannot be taxed less 

favorably than domestic suppliers, this solution will not be further evaluated here. 

6.3.5 Equalization Levy 
 

The third option laid-out (albeit rather shortly) by the TFDE in Action 1, to address the broader 

direct tax challenges of the digital economy, is an equalization levy.302 
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The general idea of an equalization levy is that it could be used to tax non-resident enterprise’s 

significant economic presence in a country; although in order to avoid undue burden on small 

and medium-sized businesses, it would only be applied in cases where it is determined that a 

non-resident enterprise has a significant economic presence in that country.303 

 

Different ideas are put forth for the scope of the levy, i.e. it could cover all remote sales 

transactions concluded with in-country customers, or it could be limited to sales concluded 

through an automated system, or be based on data collected from in-country users. The levy 

would be based on the gross value of sales, and it would be collected by the foreign enterprise 

via a simple registration system or by a local intermediary.304 

 

However, as with the withholding tax, an equalization levy applied only to non-resident sellers 

would raise questions in regards to trade agreements and EU law, (in that foreign suppliers of 

goods and services cannot be taxed less favorably than domestic suppliers). Additionally, there is 

the possibility that the same income would be subject to both, the levy and corporate income tax. 

Therefore, the levy would either have to be structured in such a way, that it only applies to 

transactions which would otherwise be untaxed or subject to very low taxes, or there would need 

to be a way for companies to credit the levy against their corporate income taxes.305 

Unfortunately, no further details are given as to how this could be structured and implemented.  

 

The EU Commission in a communication to the EU Parliament in September 2017, mentions a 

couple of short terms solution which could be used while the CCCTB is under negotiation. One 

of them is an “Equalisation tax on turnover of digitalised companies,” a tax on all untaxed or 

insufficiently taxed revenue, created through internet-based business activities.306 However, there 

are no more details given, aside from a comment stating that all short-term options have pros and 

cons and need to be researched further.307 
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Due to the lack of information available for this solution and the volume of research that is still 

needed in terms of actual application of an equalization levy in the EU and in other countries, 

covering aspects such as; what the scope of the levy would be, how it could be implemented and 

monitored as well as how to avoid double taxation of the income, this solution is not going to be 

further evaluated here. 

 

7. Conclusion 
Businesses no longer need a physical presence in order to sell products or provide services. The 

digital economy has created a marketplace where products can be sold online internationally, 

through webpages and app stores. This has resulted in base erosion and profit shifting, which in 

turn has resulted in the need for new or updated tax legislation, that can encompass these new 

digital business models. 

 

An internet website, does not have a location which can make up a place of business and so 

would not constitute a PE. Although a server may constitute a “fixed place of business” of the 

company which operates the server,308 many companies which engage in online sales do not own 

their own servers and additionally the server could only constitute a PE in the country where it is 

stably located.  

 

Therefore, companies with digital economy business models, can avoid having a PE in the 

country where their products are sold, and so have no taxable presence there.309 

 

To address these, as well as other challenges, the OECD started a project in 2012, entitled the 

“OECD/G20 Base Erosion and Profit Shifting Project” of which it issued its final action reports 

in 2015. 
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Action 7 “Preventing the Artificial Avoidance of Permanent Establishment Status” dealt with 

avoidance strategies related to the permanent establishment rule.310 

 

It dealt with the artificial avoidance of PE status through commissionaire arrangements and 

similar strategies, by recommending changes to the wording of Article 5(5) and Article 5(6) as 

well as the Commentary so that they better reflect the underlying policy.311 

 

It also deals with artificial avoidance of PE status through the specific activity exemptions, by 

recommending modifications to Article 5(4), so that each of the exceptions included under 

paragraph 4 are restricted to activities that are of a “preparatory or auxiliary” nature,312 as well as 

by adding a new anti-fragmentation rule for countries which do not see a need for changing 

Article 5(4). 

 

Action 7 does not, however, propose any recommendations for tackling the tax challenges 

created by core digital business models - where companies engage in cross-border sales with no 

physical presence, while registering in no or low tax jurisdictions. This thesis therefore finds that 

no real progress has been made, by the BEPS Project, in implementing a solution to the tax 

challenges of the digital economy. 

 

Additionally, the MLI, which implements the recommendations made by the BEPS Action 

Reports can be fully opted out of, with respect to all the recommendations made for Action 7, 

which nearly 40% of the signatories have elected to do.313 This further emphasizes the lack of 

progress that has been made in addressing the tax challenges of the digital economy, in relation 

to permanent establishments. 
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Therefore, various solutions have been analyzed and discussed, and it is found that the CCCTB 

proposed by the European Commission, is the best of the proposed solutions for tackling the tax 

challenges in the digital economy.  

 

The CCCTB’s intention is to create a single set of corporate tax rules across the EU, 314 

mandatory for companies with a revenue above EUR750 million.315 This would make tax 

compliance easier for companies selling in the EU as well as close loopholes caused by 

mismatches in the current tax systems.316 It would ensure that profits are taxed where economic 

activities take place and value is created. It has also been evaluated in terms of the Ottawa 

principles and is found to be in compliance with them. 

 

The solution will, however only be applicable for companies that are a resident of an EU 

Member State or have a PE in a Member State, unless the EU can agree on a virtual PE 

definition. The EU is currently working on a virtual PE definition and its legislative proposal is 

supposed to be ready by the spring of 2018. 317 

 

Consequently, it is recommended, that the EU lead the way on reforming taxation of digital 

businesses, by working effectively on implementing the CCCTB together with a virtual PE 

definition. 
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9.2 Appendix 2 
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 Exhibit 9.2 Article 12-15 MLI Positions of the Signatories as of 20 December 2017, page 1, own creation.           
 Source: OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty Related    
 Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017. 
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 Exhibit 9.2 Article 12-15 MLI Positions of the Signatories as of 20 December 2017, page 2, own creation.           
 Source: OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty Related    
 Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017. 
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 Exhibit 9.2 Article 12-15 MLI Positions of the Signatories as of 20 December 2017, page 3, own creation.           
 Source: OECD. Signatories And Parties To The Multilateral Convention To Implement Tax Treaty Related    
 Measures To Prevent Base Erosion And Profit Shifting. OECD.org; 2017. 
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9.3 Appendix 3 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Exhibit 9.3 Definition of PE applicable to the CCCTB, page 1. Source: Proposal For A COUNCIL DIRECTIVE On 
A Common Corporate Tax Base 2016/0337 (CNS). Strasbourg: European Commission; 2016.  
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Exhibit 9.3 Definition of PE applicable to the CCCTB, page 2. Source: Proposal For A COUNCIL DIRECTIVE On 
A Common Corporate Tax Base 2016/0337 (CNS). Strasbourg: European Commission; 2016.  
 

 


