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RESUMÉ'
 

Indledningsvist introduceres motivationen for opgaven, som bygger på en nysgerrighed omkring 

den rivende udvikling, som immaterialretten og især dens håndhævelse gennemgår. Derefter 

afgrænses opgaven til at omhandle håndhævelsen af ophavsretten i Danmark og England. Dette 

inkluderer altså ikke en præsentation af hvad der udgør ophavsretten, men kun hvordan 

ophavsretten håndhæves. 

Begrænsningen fører til en problemformulering, som fastsætter tre undersøgelsesemner: 

 

1. Hvilke forskelle kan findes i den ophavsretlige lovgivning om håndhævelse i 

 Danmark og i England? 

2. Hvilke centrale termer kan skabe problemer i en oversættelsessituation? 

3. Hvilke oversættelsesstrategier kan anvendes til at løse oversættelsesproblemerne og 

give den bedst mulige oversættelse? 

På baggrund af denne problemformulering præsenteres tre arbejdshypoteser, som har til formål at 

føre til en endelig konklusion  på specialet.  

 

1.  På grund af forskellen mellem restsystemerne i Danmark og England er der forskelle i 

måden hvorpå ophavsretten håndhæves imellem landene. 

2. Hvis lovgivningerne, der omhandler ophavsrettens håndhævelse, sammenlignes 

imellem Danmark og England, vil der kunne forefindes juridiske termer, der kan vise 

sig at være problematiske i en oversættelsessituation. 

3. Ved at udføre en terminologisk analyse af de centrale juridiske termer, som viste sig at 

være problematiske i oversættelsessammenhæng, kan der fastlægges 

oversættelsesstrategier for at opnå den bedst mulige oversættelse. 

Hypoteserne skal testes ved at udføre en terminologisk analyse af emneområdet, som muliggør en 

udfærdigelse af oversættelsesforslag. For at indsamle materiale til analysen udføres en komparativ 

analyse i overensstemmelse med relevant teori. Denne analyse fører til en delkonklusion, som 
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fastslår, at der eksisterer væsentlige forskelle imellem håndhævelsen af ophavsretten i Danmark og 

England, især inden for de erstatningsretlige værn. Ydermere tyder delkonklusionen på, at der 

eksisterer en mere veludviklet praksis for retshåndhævelse af ophavsretten i England.  

Herefter udvælges fem specifikke termer, der repræsenterer forskellige 

oversættelsesproblemer, som skal anvendes som materiale i den terminologiske analyse. Efter den 

komparative analyse introduceres teori og principper bag den terminologiske analyse, som udføres i 

to dele.  

Den første del introducerer teorien og principperne bag det terminologiske arbejde, 

hvorefter begrebssystemer udføres og gennemgås for forskelle og betænkeligheder.  

Imellem første og anden del af den komparative analyse introduceres 

oversættelsesteori og strategier, da den endelige del af den terminologiske analyse udføres i 

sammenhæng med udfærdigelsen af oversættelsesforslag. De introducerede teorier klarlægger 

paradigmet imellem fri og direkte oversættelse og diskuterer polerne i forhold til juridisk 

oversættelse. En delkonklusion af denne diskussion fører til fastsættelsen af en oversættelsespraksis 

for opgavens oversættelsesforslag, som baseres på en middelvej imellem fri og direkte oversættelse. 

Denne middelvej udmønter sig i et udvalg af strategier, som tillader mere eller mindre fri 

oversættelse, alt efter termernes funktion, og deres juridiske egenskaber. 

Den anden del af den terminologiske analyse indeholder begrebsarbejde i 

databaseprogrammet i-Term, hvor betragtninger af definitioner og ækvivalens fører til en endelig 

udfærdigelse af oversættelsesforslag, baseret på de udvalgte teorier og strategier.  

I den endelige konklusion fastslås det, at arbejdshypoteserne alle kunne realiseres til 

en grad, og at problemformuleringen kunne siges at være forløst.  

   

 

 

 

 

!
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CHAPTER'ONE:'INTRODUCTION'

 

1.1'Motivation'for'the'choice'of'subject'

In later years, the debate on intellectual property (IP) enforcement has been heated. Several 

initiatives to stop infringement have been proposed, and all have been strongly contested by the 

public. The Anti-Counterfeiting Trade Agreement, or ACTA for short, was a proposal to 

consolidate efforts on the enforcement of intellectual property rights (IPRs). While some nations 

signed and validated ACTA, the European Parliament rejected the trade agreement. The main 

concern for the public regarding ACTA was the possible infringement of freedom of expression and 

privacy. People took to the streets in protests, contacted their representatives in government and 

millions of people signed a petition calling for the rejection of the agreement, which goes to show 

just how controversial the enforcement of IPRs is today.  

The legal area of IP is undergoing changes at a breakneck pace, especially in the 

enforcement area, which is unsurprising as the European Commission estimates the copyright 

industry’s contribution to European economy to be around EUR 1.200 billion (Karnøe, L., Barslev, 

L., Bundgaard, J., Christensen, T.B., Gudsøe, M., Lotterup, A., Mortensen, M. & Schmidt, P.K. 

(2008, p. 21). In the wake of such an enormous amount of money, infringing opportunists will 

surely follow, and while ACTA was not passed into legislation, the consensus is that something 

must be done to stop the increasing amount of copyright infringements. 

 

Throughout my education at Copenhagen Business School, the co-operation and trade that Denmark 

has with the United Kingdom (UK) has drawn my attention. The fact that the legal systems are 

different in Denmark and the UK, and that both are members of the European Union (EU), provides 

a challenge in locating those small differences in legislation that are problematic in the day-to-day 

work of a translator. When looking at the above stated information, it is evident that the legal area 

surrounding IPRs, and perhaps especially the enforcement of copyright, is in rapid change and 

growth. In such a rapidly increasing legal area, translation issues are bound to arise, especially when 

translating from one legal system into another. In this thesis, I set out to uncover those translation 

issues and provide strategies for correctly translating problematic terminology.  

'
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1.2'Delimitation'

The focus of this thesis is a terminological analysis of the enforcement of copyright. This means 

that I will not be defining the substantive copyright laws. By going into the definitions of what 

constitutes a right for every single provision of the respective copyright laws, the focus would 

change from how enforcement is carried out to what constitutes infringement.  

This thesis is based on the comparison of two member states of the European Union 

(EU), namely Denmark and the UK. As the legislation within the UK is specific to the individual 

parts of the UK (Scotland, Northern Ireland, England and Wales), I have chosen to limit my 

comparison of legal systems to the legislation of England and Wales, as those are similar (Lambert, 

2009, p. 59). For the sake of brevity, the legislation of England and Wales will be referred to 

collectively as the legislation of England.  

When choosing between countries to compare, I found the contrast between the Danish 

and English legal systems intriguing. Denmark’s legal system is based on the civil law system, 

which means that the law is mainly based on codes and statutes, which apply broadly and to all 

circumstances (Lambert, 2009, p. 58). In England, the legal system is based on common law, which 

incorporates statutes, but relies heavily on previously established practice in judicial cases 

(Lambert, 2009, p. 58). 

As Denmark and the UK are Member States of the EU, they are also members of the 

World Trade Organisation (WTO). This means that they are both subject to The Agreement on 

Trade Related Aspects of Intellectual Property Rights 1994 (TRIPS) and EU Directive 2004/48/EC 

(the Enforcement Directive), which are the two main regulating forces in the enforcement of IPRs, 

hereunder copyright. As such, Denmark and England are obliged to acquiesce when it comes to the 

legislation governing the enforcement of IPRs. These obligations provide the foundation for 

carrying out a contrastive analysis. The contrastive analysis is based on the fair assumption that 

both countries have implemented the obligatory provisions provided for in the Enforcement 

Directive and TRIPS, at least to some extent. Thus, I have chosen a list of enforcement measures 

that are provided for in the Enforcement Directive and TRIPS. The measures are: 

 

• Legislation and courts  

• Evidence 

• Injunctions 

• Damages  
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• Corrective Measures 

• Prosecution and penalties  

 

These six subjects will be the main focus of the comparison of Danish and English legislation on 

the enforcement of copyright.  

 

1.3'Research'questions'

The initial considerations made in my motivation and delimitation sections, have led me to propose 

the following research questions: 

 

1. Which disparities can be found in the legislation on the enforcement of copyright in 

Denmark and in England? 

 

2. Which central terms may cause problems in a translation situation?  

 

3. Which translation strategies can be used in order to resolve the translation problems 

and provide the best possible translation?” 

1.4'Hypotheses'

To answer my research questions I will be working with the following three hypotheses: 

 

1. The first hypothesis is that due to the different legal systems in Denmark and England, 

there are differences between how the countries enforce copyright.  

 
2. The second hypothesis is that if I compare the legislation on the enforcement of 

copyright in Denmark to that of England, I will uncover differences in legal terms that 

can prove difficult in a translation situation. 

 
3. My third hypothesis is that by carrying out a terminological analysis of the central 

legal terms, which prove difficult in translation, I will be able to establish a translation 

strategy to achieve the best possible translation. 
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1.5'Theory'and'method'

In the following section I will briefly account for the theoretical frameworks and methods I will 

utilize to answer my research questions. A full overview and explanation of the theories will be 

given in their relevant sections in the thesis.  

To try my first and second hypothesis, I will need to compare the legislation on enforcement in 

Denmark and England. This is best done carrying out a contrastive analysis. This will allow me to 

uncover central legal terms, which can prove difficult in translation. The contrastive analysis is an 

initial measure to provide material for the terminological analysis. It is necessary to limit the 

amount of terms uncovered in the contrastive analysis, as too many terms easily lead to 

inconsequentialities and omissions (Suonuuti, 2012, p. 36). Thus, I will limit the terminological 

analysis to five terms.  

 I have chosen a terminological approach to this thesis, and have applied the methods 

of working with terminology and contrastive analysis, as suggested by Bodil Madsen (2007, p. 

124). According to Bodil Madsen, working with terminology can be divided into three stages (2007, 

p. 124). Originally in Danish, my translations of her three stages are: “preliminary work, 

terminological work and terminographical work” (Madsen, 2007, p. 124). In order to carry out a 

successful terminological analysis, I have complied with these three stages throughout this thesis. In 

the following I will expand on each stage.   

 

1.5.1'Preliminary'work'

In order to uncover the terms, which will be the subject for the terminological analysis, the subject 

material must be defined and divided into manageable portions (Madsen, 2007, p. 125). As stated in 

my delimitation, I have chosen to focus on six measures of copyright enforcement.  

Madsen suggests taking a general overview as an approach in order to uncover terms, which may 

prove difficult in translation (2007, p. 125). To do so, I will conduct a contrastive analysis the 

selection of relevant copyright enforcement measures. After the contrastive analysis is completed, I 

will select problematic legal terms from the enforcement area. 

 

1.5.2'Terminological'work'

Subsequently, I will conduct a terminological analysis of the chosen terms to illustrate in full how 

and why these terms cause difficulties in translation. This is done by identifying definitions for the 

Danish terms and comparing them with their English counterparts, or vice versa (Madsen, 2007, p. 
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124). In this part I will be defining the terms using dictionaries and other material available on the 

subject. When working with terms in this way, I will be using the database program i-Term, which 

will enable me to create a termbase for cross-reference between languages. This part also introduces 

the systematic illustration of the terms by means of concept systems created in i-Term’s module, i-

Model.  

 

1.5.3'Terminographical'work'

Terminographical work is the finalisation of the terms in the termbase and the creation of 

terminological articles (Madsen, 2007, p. 130). Where the terms in question are already defined, the 

termbase will reflect it, and when lacking proper definitions, I will create ones based on the concept 

systems. 

  

While the three parts of the terminological work stated above provide a good foundation for 

illustrating the differences between the legal terms, I will base my translation strategies on several 

theories and principles. These translation strategies, and suggestions to translations, will be included 

in the terminological analysis part 2 in the form of tables.  

 

1.6'Translation'Theory'

The theoretical section of this thesis proceeds to determine the two main schools of theory within 

translation as being the literal and the free translation methods. Within this dichotomy, I will carry 

out a short discussion of translation in general. The next portion of the theory section details the 

evolution of the legal translation from the strictly literal towards a freer translation.  

For a general overview of the different approaches to translation, I include the works of Susan 

Šarčević (1997), Anthony Pym (2010) and Andrew Chesterman (2006). Illustrating the free 

translation method, I cite the works of Giuliana Garzone (2000), Christiane Nord (2006) and Hans 

J. Vermeer (2004), whereas the literal translation method is mainly illustrated by using the works of 

Susan Šarčević (1997) and Moshe Azar (2001).  

Furthermore, I will include the considerations of Susan Šarčević and Eugene Nida (2004) for the 

discussion of equivalence. After discussing equivalence in a legal context, I move on to measuring 

the level of equivalence required in legal translation. I define three general degrees of equivalence, 

as originally presented by the Berlin Institute (Šarčević, 1997, p. 238). This approach to equivalence 

leads to a presentation of local translation strategies, each taking into account the level of 
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equivalence available and moves on a downward scale from the strategy of natural equivalence, as 

the default choice, to the strategy of idiomatic translation.  

These approaches to legal translation will be discussed in order to reach the best possible 

translation. 

   

1.7'Target'audience'

The target audience of this thesis are mainly professionals working within the area of copyright and 

IPRs in general, such as lawyers, translators and terminologists. 

The aim is to give an insight into the considerations that translators have, when translating legal 

texts in a copyright context. This type of insight into the differences between the legal systems and 

the consequences this has for translating legal terms will provide the target audience with a basic 

foundation for making the right choice of equivalent terms in a translation situation. 

Furthermore, translators can to some extent use this thesis for future reference, 

although only a limited amount of terms will be provided. The termbase will provide a basic insight 

into the structure of the Danish and English legislative approaches to the enforcement of copyrights. 

Additionally, the i-Term termbase can be used directly in a cross-reference between English and 

Danish terms, as well as provide their level of equivalence in the comments and notes. 

    

1.8'Practical'information'

The thesis is primarily based on relevant Danish and English textbooks concerning the legislation 

and enforcement of copyright. The material available on this subject in English is sparse, in regards 

of textbooks, but the work of David I. Bainbridge in ”Intellectual Property” from 2010 has been of 

great assistance. Among the Danish textbooks, the work by Clement Salung Petersen in 

”Immaterialrettigheder og foreløbige forbud” from 2008 has been invaluable, as well as the 

textbook “Immaterialret” from 2013 by Jens Schovsbo and Morten Rosenmeier  

 I have employed several dictionaries for establishing existing translation practices and 

to provide definitions. The dictionaries in question are: Interactive Terminology for Europe (IATE) 

(online), which is the EU inter-institutional terminology database. Gyldendals Røde Ordbøger 

(online), which includes: Kjærulff Nielsen, Legal dictionaries Danish/English, English/Danish, and 

more.  

Throughout this thesis, I will be using the American Psychologists Association’s 

guide for format and style of references to literature in the text and the references section. 
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CHAPTER'TWO:'INTRODUCTION'TO'INTELLECTUAL'PROPERTY'
!

2.1'International'IP'enforcement'

In the EU, many IPRs are governed by the same treaties and directives, which have affected 

national IPR legislations. Thus, before going more in depth with national copyright legislation, I 

will provide an overview to the general area of IPR enforcement. The Enforcement Directive and 

TRIPS will provide the foundation for choosing which subjects to compare in a contrastive analysis, 

as mentioned in the delimitation. The following sections will give an insight into what IPs, 

hereunder copyright, consis of. Thereafter, an introduction to TRIPS and the Enforcement Directive 

will be provided in order to explain how the six subjects for the contrastive analysis were selected, 

and what their purposes are.  

 

2.2'What'is'an'intellectual'property?'

Copyright is an IP, just as patents, designs and trademarks are. IPs are creations of the mind that the 

creator owns. The very concept of owning an idea, something intangible, is very different from the 

principles of tangible property rights. Tangible property rights are the rights that you have to a 

physical asset, i.e. a car. You have bought a car, and by rights it is your property. However, you do 

not own the rights to replicate the design of the car, nor do you own the rights to use the logo or 

brand of the car for your own commercial purposes. The creator of the car owns these. The logo, the 

design, even the sound of the car are intangible assets, creations of the mind. The creator owns 

these, just as you own the car.  

The fact that you can own a song is a strong testament to the possibility of owning 

intangible assets. A musician may compose a song, and without further ado, posses the rights to that 

very song. However, before the musician can actually claim copyright over the idea, it must exist in 

some tangible form: committed to paper, print or in another tangible way (Karneø, 2008, p. 22).  

 

There are several categories of IP. On 14 July 1967, in Stockholm, the U.N’s World Intellectual 

Property Organization (WIPO) stated that:  

 

“intellectual property shall include rights relating to: literary, artistic and 

scientific works, performances of performing artists, phonograms and 

broadcasts, inventions in all fields of human endeavour, scientific 
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discoveries, industrial designs, trademarks, service marks and commercial 

names and designations, protection against unfair competition, and all other 

rights resulting from intellectual activity in the industrial, scientific, literary 

or artistic fields” (World Intellectual Property Organization, 2004, p.3).  

 

Copyright covers the area concerned with creative works, such as literary, artistic and scientific 

works.  

 

2.3'What'are'intellectual'property'rights?'

IPRs are the set of laws that protect IP and gives the rightsholders means to enforce their rights. Just 

as quickly as IPs were acknowledged, just as quickly was it realised that “an idea has marketable 

value only if you alone, and no one else, can use your manifestation of the idea (Shippey, 2002, p. 

1). This meant providing creators with rights to their IP, and spawned the first IPRs and the laws 

enforcing them. But as the field of IPRs have expanded, the content of IPRs grows larger and 

creates a need for more legislation. As each country strives to provide rightsholders with means of 

enforcing their rights through legislation, the effort to prevent infringement of IPR becomes 

different from country to country. Karla Shippey explains the evolution of IPRs in the following 

manner: “Wherever you do business in the world today, be aware that legislative and judicial 

interpretations, protections, and constraints on the intangible property rights in creation are in a 

constant state of development and flex”. (2002, p. 1). Such development and flex needs to be 

organised in some way, in order to enforce IPRs not only nationally, but also internationally.  

To keep up with the evolution of IPRs and to be able to enforce them, it has been 

necessary to create international treaties and conventions. Although each nation creates its own 

legislations, the international treaties and conventions have affected them considerably (Colston & 

Galloway, 2010, p. 9).  

In the following, I will provide a more in depth look at the Enforcement Directive and 

TRIPS, in order to illustrate how they have affected national legislation in Denmark and in England, 

with special emphasis on their impact on copyright.  

 

2.4'The'TRIPS'Agreement''

TRIPS is administered by the WTO (Bainbridge, 2010, p. 17). As all Member States of the EU are 

also members of the WTO, it was decided to collectively comply with several of the provisions of 
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TRIPS (Lambert, 2009, p. 37). The purpose of TRIPS is “to establish a minimum level of 

harmonised intellectual property law…” between all WTO members (Colston & Galloway, 2010, p 

11). The agreement is a combination of the Paris Industrial Property Convention of 1883, the Berne 

Convention of 1886 and additional provisions (Colston & Galloway, 2010, p 11).  

The Paris Industrial Property Convention of 1883 is one of the first of its kind. It deals 

with “patents, industrial design rights, trade marks, well-known marks, names and unfair 

competition” (Colston & Galloway, 2010, p 10). It became known as the “Paris Union”, as the 

signing countries entered into a reciprocal agreement on the protection of IPR (Lambert, 2009, p. 

36). This reciprocal protection entailed that nationals from one signing country received the same 

protection of rights in another signing country (Colston & Galloway, 2010, p. 9).  

In much the same way as the Paris Union, the ”Berne Union” was created by The 

Berne Convention for the Protection of Literary and Artistic Works (Lambert, 2009, p. 36). By 

signing the Berne Convention, the member states provide rights for literary and artistic works, 

protecting the rightsholders in all signing countries (Bainbridge, 2010, p. 35). This was done to 

increase the equivalence within copyright law (Bainbridge, 2010, p .35), and to introduce that the 

author receives the rights to a work at its creation (Colston & Galloway, 2010, p. 10). This means 

that the original authors, or creators, automatically have the rights to their works, without having to 

apply for them. Additionally, the Berne Convention states, “the minimum period of protection 

should be life of the author plus 50 years” (Colston & Galloway, 2010, p. 10).  Under the current 

copyright legislation in both Denmark and England, the copyright is 70 years after the death of the 

original author. 

In addition to incorporating the substantive law of these two conventions, TRIPS also 

makes provisions for the protection and enforcement of IP, by obligating WTO members to 

implement civil remedies and criminal sanctions for IP infringements (Lambert, 2009, pp. 37-38).  

In the EU, measures, procedures and remedies that are to be implemented by the 

Member States are stipulated in the Enforcement Directive, but the EU leaves the implementation 

of criminal sanctions to be in accordance with TRIPS (Bainbridge, 2010, p. 16). This is evident in 

the Enforcement Directive’s Article 2, Part 3(b), which states: “This Directive shall not affect: 

Member States obligations and notably the TRIPS Agreement, including those relating to criminal 

procedures and penalties”.  

The criminal procedures are dealt with separately under part 3 of the TRIPS Agreement. As with 

the Enforcement Directive, the TRIPS agreement is only specification of the magnitude of criminal 
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penalties, is that they must be “a deterrent, consistently with the level of penalties applied for crimes 

of a corresponding gravity” (WTO, 1994). The measures that must be made available are 

imprisonment and/or monetary fines, seizure, forfeiture and destruction (WTO, 1994). 

 
2.5'The'Enforcement'Directive'

In the EU, the harmonisation of the internal market has been a major concern, as a fundamental part 

of the union is the free movement of goods and services (Colston & Galloway, 2010, p. 13). As 

Colston and Galloway describe: “The EU is therefore particularly hostile towards any conduct that 

has the effect of delineating the internal market into national territories, irrespective of whether it is 

the result of Member State or individual conduct” (Colston & Galloway, 2010, p. 13). However, 

IPRs are territorial in nature, which is to say that the IPRs are inherent, the country of origin 

(Colston & Galloway, 2010, p. 12). This provides an obstacle for the free movement of goods in the 

internal market and has resulted in increased efforts to harmonise IP laws within the EU (Colston & 

Galloway, 2010, p. 14). This conflict within the EU has led to several harmonisation efforts, which 

affect the national legislations. The most important of these harmonisation efforts, in relation to this 

thesis, is the Enforcement Directive, as it has directly affected Denmark and England in their 

substantive legislation on the enforcement of copyrights and IPRs in general.  

Within the EU, measures have been taken to strengthen the enforcement of all IPRs. 

Measures, procedures and remedies must be implemented in accordance with the Enforcement 

Directive (Bainbridge, 2010, p. 16). However, the directive only stipulates general guidelines for 

the minimum of accepted enforcement of IPR. This leaves member states to devise the national 

enforcement of IPR in accordance with the Enforcement Directive. In some cases, the member 

states may go above and beyond what is stipulated in the Enforcement Directive. This can be seen 

specifically under chapter 3, article 16 of the Enforcement Directive, which states:  

 
“Without prejudice to the civil and administrative measures, procedures and 

remedies laid down by the Enforcement Directive, Member States may 

apply other appropriate sanctions in cases where intellectual property rights 

have been infringed”. (European Parliament, 2004).  

 

In other words, this article allows member states to expand upon the sanctions available for 

enforcing IPRs. The result is that while the Enforcement Directive provides a better platform for the 

enforcement of IPRs, there may be provisions that are interpreted in different ways in the Member 
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States and by the courts. If this is the case, then the enforcement of copyright in two Member States 

such as Denmark and the UK, in which the legal systems are different, may differ even more in 

certain areas.  

 

2.6'Selecting'subjects'for'the'contrastive'analysis'

In order to provide material for the contrastive analysis, I have researched the provisions of TRIPS 

and the Enforcement Directive. Thereafter, I have researched the legislation on the enforcement of 

copyright in Denmark and in England. By comparing the chapters that deal with enforcement of 

copyright in relevant Danish and English textbooks, I have selected six subjects, which are present 

in both Danish and in English legislation, thus providing a foundation for contrastive analysis. The 

six subjects, as mentioned, are: legislation and courts, evidence, injunctions, damages, corrective 

measures and prosecution and penalties. In the following, I will give a brief introduction to each 

subject, in order to make clear their origin. Denmark and England are subject to the provisions 

provided by TRIPS, but only if the provisions are not provided for under the Enforcement 

Directive.  

 
2.6.1'Legislation'and'courts'

The subject legislation and courts is not provided for in either TRIPS or the Enforcement Directive. 

This is included in order to provide a general overview of the differences between the legislations 

and courts governing the enforcement of copyright in Denmark and in England. 

 
2.6.2'Evidence''

Evidence is provided for both under TRIPS and the Enforcement Directive, which stipulate several 

initiatives to be implemented for the gathering and securing of evidence. This is one of the many 

instances, in which the Enforcement Directive has adapted TRIPS to apply to the Member States. 

The measures for preserving evidence are provided for under Section 2, Articles 6 and 7 in the 

Enforcement Directive. In TRIPS, evidence is provided for under Part 2, Section 2, Article 43.  

 

2.6.3'Injunctions''

Injunctions are provided for under both TRIPS and the Enforcement Directive. TRIPS deals with 

injunctions under Part 3, Section 2, Article 44. This has been adapted in the Enforcement Directive 

under Section 5, Article 11. Injunctions provide Member States with measures to stop on-going 

infringement on behalf, or at the request of the rightsholder. 
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2.6.4'Damages'

Under TRIPS’ Part 2, Article 45, the Member States are to provide judicial measures, which 

facilitate an adequate compensation of the rightsholder in relation to any loss incurred as a 

consequence of the infringement. This includes any attorney’s fees incurred. Under Section 6, 

Article 13, the Enforcement Directive also provides for the compensation of the rightsholder by 

way of damages, but elaborates on how the damages are set. This includes a regard of any related 

economical or non-economical loss that the rightsholder may have been subjected to as a 

consequence of the infringement.  

 

2.6.5'Corrective'Measures'

Corrective measures are the means with which a member state may dispose of infringing material, 

without regard to compensation and at the cost of the infringing party. This is provided for both 

under TRIPS and the Enforcement Directive. TRIPS names these corrective measures “other 

remedies” under Section 2, Article 46. The Enforcement Directive provides for corrective measures 

under Section 6, Article 10.  

!
2.6.6'Prosecution'and'penalties'

This subject is only provided for under TRIPS. Under Section 5, Article 61 of TRIPS, Member 

States are to provide for criminal procedures and remedies. Hereunder, Article 61 obliges Member 

States to provide for “…imprisonment and/or monetary fines…” as well as “the seizure, forfeiture 

and destruction of the infringing goods and of any materials and implements the predominant use of 

which has been in the commission of the offence.” These remedies are in place to provide a 

deterrent for would be infringers, as well as providing Member States with criminal procedures in 

IPR cases.  The Enforcement Directive defers all criminal procedures to TRIPS as mentioned under 

Article 2, Subsection 3(b). 

! !
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CHAPTER'THREE:'CONTRASTIVE'ANALYSIS'
 

3.1'Carrying'out'the'contrastive'analysis'

Having established where the subjects selected for the contrastive analysis originated from, the next 

step is to conduct a contrastive analysis of the Danish and English legal systems, with focus on the 

enforcement of copyright. The contrastive analysis will give an insight into the differences, which 

may exist between the Danish and English legal systems in regard to the enforcement of copyright. 

By identifying such differences, it will be possible to locate terms of a problematic nature with 

regard to legal translation.  

The terms uncovered in the following section will be subject to a terminological analysis and lead to 

a discussion of optimal translation strategy for each term in later sections of the thesis.   

 

In Denmark and England, copyright disputes are settled in civil proceedings, or by private or public 

prosecution. Consequently, the remedies and enforcement measures of such proceedings will be the 

main focus of the following section. The remedies and measures are; damages, injunctions, delivery 

up and an account of profits. Criminal offences are either publicly or privately prosecuted and will 

mainly be dealt with under the last section: prosecution and penalties. 

To cover the utilisation of these remedies and measures, I have divided the following section into 

six parts. Each part will be analysed based on the relevant Danish legislation, and then in the 

relevant English legislation. After each section there will be a sub-conclusion, which will point out 

the differences between the legislations, and list which problematic terms were uncovered. Finally, 

a conclusion will provide a concise overview of the differences that were illustrated during the 

contrastive analysis and a list of the selected terms that will be analysed in the following parts of the 

thesis.  

 

3.2'Legislation'and'courts'

 

3.2.1'Legislation'and'courts'Z'Denmark''

In Denmark, copyright cases are triable before the district courts. The use of the district court as a 

court of first instance is commented in Schovsbo and Rosenmeier to be a good tradition, as 

copyright cases and IPR cases in general will not be stigmatised as a strange discipline (2013, p. 

656). However, the reason for trying IPR cases in designated courts, as it is done many places, is 
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that an accumulation of specific knowledge on the legal area provides an expedient and competent 

process (Schovsbo & Rosenmeier, 2013, p. 656). The Danish The Maritime and Commercial Court 

can try IP cases, but not those pertaining to the Danish Copyright Act. This means that all copyright 

cases can only be tried by the district courts and is thus the only type of IPR that does not have the 

possibility of being tried at a specialist court.  

The Danish Copyright Act is the primary legislation on the enforcement of copyright 

in Denmark. However, the Danish legal system uses several other acts in the application of 

enforcement, such as the Danish Administration of Justice Act and the Danish Criminal Code.  

 

3.2.2'Legislation'and'Courts'–'England'

The English legal system has several different courts in which copyright cases are tried. As opposed 

to the Danish model, the English system includes an IP specific court, namely the Intellectual 

Property Enterprise Court (IPEC) formerly known as the Patents County Court (HM Courts and 

Tribunal Services, 2013). IPEC, which forms part of the Chancery Division of the High Court, only 

deals with IP cases and is presided over by an IP judge and deals with all categories of IP cases 

(Intellectual Property Office, 2013a). IPEC was established to service smaller cases and as such, the 

recoverable costs are capped at £50,000 and damages claims at £500,000 (Intellectual Property 

Office, 2013a). Being a specialised court, the emphasis is on a speedy process and a less complex 

alternative to the Chancery Division Court and the High Court. This is evident in the expected 

length of the trials, which is approximately two days (Barty, Morton & Scourfield, 2013, p. 3). 

Furthermore, the IPEC has a Small Claims Track (SCT), which deals with cases claiming under 

£10,000. The SCT is an informal hearing without legal representation (Intellectual Property Office, 

2013a). For the largest and most complex cases, the trial will take place before the High Court. 

The main act governing the enforcement of copyright in England is the Copyright, 

Designs and Patents Act (CDPA) 1988 as amended. Although it also includes legislation on designs 

and patents, the CDPA is the main legislation on the subject of copyright.  

 Offences committed in relation to copyright are triable either way or summarily only 

(Bainbridge, 2010, p. 196). Triable either way means that the proceedings may take place in either 

the Crown Court or the Magistrate’s Court and are subject to the penalties the courts have at their 

disposal. If the case is triable summarily only, it means that the proceedings may only take place in 

the Magistrate’s Court and are subject only to the somewhat less extensive penalties available to 

that court. The Crown Court has no upper limit on the fines that may be awarded and may sentence 
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to imprisonment for a longer period of time than the Magistrate’s Court (Bainbridge, 2010, p. 196). 

The extent of the penalties available for each court will be clarified in the penalties section. 

 

3.2.3'SubZconclusion'–'Legislation'and'courts'

When regarding both countries from a contrastive perspective, it is clear that even though there may 

be differences between the legal systems, the practices in copyright cases are somewhat similar. 

However, the English systems allows for a more flexible approach to trying copyright cases with 

their specialized court, IPEC. The Danish Maritime and Commercial Court has implemented a “fast 

track” to achieve faster and less expensive resolution of cases, but the scope of said “fast track” is 

negligible in comparison to English standards and does not concern copyright cases.  

In regard to the legislations, England has combined the legislation on copyright with 

that of designs and patents, though each has its own section, whereas the Danish Copyright Act 

only contains copyright legislation.   

 

3.3'Evidence'

 

3.3.1'Evidence'–'Denmark''

In civil copyright proceedings, the burden of proof lies with the claimant, usually the rightsholder, 

(Andersen, Carlquist & Rubenstein, 2006, p. 255). The claimant is responsible for the initial 

investigation of the infringement (Petersen, 2008, pp. 101-102). The main purpose for the claimant 

is to prove that an actual infringement has occurred, and to present evidence to that fact. However, 

this may prove exceedingly difficult for the claimant. The infringement may occur within the 

offices of another business and obtaining evidence could prove impossible. The infringement could 

also be occurring on the Internet, in which case the claimant needs to conduct extensive 

investigation and cross reference Internet Protocol addresses of the infringing party with the 

Internet service provider. Most importantly, the measure of enforcement that may be employed in a 

given case depends on the extent and severity of the infringement, for which it is also the claimant’s 

responsibility to provide evidence (Schovsbo & Rosenmeier, 2013, p. 662).  

 In consideration of the above-mentioned obstacles in providing sufficient evidence, 

the rightsholders in copyright cases have been given a few options to continue the proceedings. In 

adherence to the TRIPS agreement, and as an effect of the implementation of the Enforcement 

Directive into Danish copyright law, the rightsholders can now request the Bailiff’s court to assist 



! 21!

in the investigation of IP infringement (Schovsbo & Rosenmeier, 2013, pp. 664-665). The Bailiff’s 

court is sanctioned to secure evidence and information from the infringing party to such an extent as 

it is in adherence to the Administration of Justice Act, which stipulates that the infringing party 

does not have a duty of disclosure (Schovsbo & Rosenmeier, 2013, p. 665). The Bailiff’s court may, 

under Section 653a(2) of the Danish Administration of Justice Act, initiate an investigation without 

the knowledge of the infringing party, if the evidence is at risk of being destroyed (Schovsbo & 

Rosenmeier, 2013, p. 666). Subsequently, the court case must begin within four weeks of the 

execution of the search order (Schovsbo & Rosenmeier, 2013, p. 666). A more pervasive 

examination of the Bailiff’s court procedures in relation to the enforcement of copyright will be 

provided in the section on injunctions.  

 

3.3.2'Evidence'Z'England''

The burden of proof also lies with the claimant under English copyright law. However, the claimant 

is afforded the right to carry out a personal investigation. Under the CDPA, in relation to civil 

proceedings, the rightsholder has the right to seize infringing material as evidence. However, this 

must be done in compliance with several specific conditions. Section 100(2) of the CDPA states 

that notice must be given to a local police station prior to the seizure. Section 100 (3) states that the 

rightsholder may only enter premises, which are publicly accessible, and may not seize any material 

in the possession of a person at a permanent or regular place of business.  These conditions make it 

difficult for the rightsholder to obtain evidence and Section 100 of the CDPA is not often used 

(Bainbridge, 2010, p. 180).  

To avoid undue complications, the rightsholder may apply to the High Court for a 

search order. Such an order will allow the rightsholder to retrieve infringing material for evidence at 

the residence of the infringer (Bainbridge, 2010, p. 180). This method is often applied for the 

expedient recovery of infringing materials in civil proceedings, if the infringer is suspected to be in 

the process of removing or destroying the evidence (Bainbridge, 2010, p. 180).   

 For evidence in criminal proceedings a search warrant can be obtained. Under Section 

109 of the CDPA 1988, a search warrant may be given to a constable by a justice of the peace, 

providing that the constable can provide reasonable grounds for believing that an infringement has 

occurred or is occurring (Bainbridge, 2010, p. 198). The search warrant allows for a constable to 

enter and search the premises of the infringing party. The warrant also allows for the constable to be 

accompanied by a relevant party, in this case, the claimant (Bainbridge, 2010, p. 198). 
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   A recent addition to the authorities sanctioned to enforce criminal offences in relation 

to IPRs, including copyrights, are the Trading Standards Officers (TSOs). TSOs are in the local 

Weights and Measures Authorities, located in over 200 places in the country under the local county 

council (Intellectual Property Office, 2013b); (Appendix A). The Weights and Measures 

Department has become a part of the Trading Standards Department, which is a new department 

under the county council with a larger area of responsibility. The Trading Standards Department 

advises the local community on consumer rights, and also enforces statutes, including: Weights and 

Measures, Food Safety, some Animal Health and Feeding Stuffs legislation and IPRs (Appendix 

A).  

The TSOs have the power to make test purchases and to enter premises in order to 

inspect and seize goods or documents (Intellectual Property Office, 2013b). The power to carry out 

the mentioned actions must be in accordance with the relevant Police and Criminal Evidence Act 

(PACE) codes of practice (Intellectual Property Office, 2013b). In effect, the TSOs become another 

means in the effort to enforce copyrights, and one that is closer to the average consumer.  

While the authority on Weights and Measures has been subsumed by The Trading 

Standards Department, the term Weights and Measures Authority is still used in the CDPA, which 

would indicate some misalignment in the use of terminology between legislation and practice.  

  

3.3.3'SubZconclusion'–'Evidence'

The burden of evidence lies with the claimant in both Denmark and England, and it is equally 

difficult for the claimant to provide said evidence in both countries. This is mainly due to the 

restrictions and rules regulating search orders. However, in both countries there are authorities in 

place to aid in the procurement of evidence. In Denmark, the Bailiff’s and the Bailiff’s court play a 

major role. In England, the police and the TSOs are in a position to help the claimant obtain 

sufficient evidence.  

From a terminological perspective, the terms Trading Standards Officer and Weights 

and Measures Authorities are interesting, as both terms are not immediately identifiable in legal 

dictionaries. The nearest comparison would be the Bailiff’s court and the Bailiffs, but the 

responsibilities of the two entities seem to differ considerably. Both terms will be analysed in the 

terminological section.  

 



! 23!

3.4'Injunctions'

!
3.4.1'Injunctions'Z'Denmark'

The most important remedies in the enforcement of copyright in Denmark are injunctions (Petersen, 

2008, p. 99). According to Jane Lambert (2009) injunctions are “an order from the court to do or 

refrain from doing a specified act” (p. 58). In effect this means that the court may order the 

infringing party to cease an action of infringement, or have the infringing material seized and 

destroyed. 

 Injunctions as remedies can be interim or final. Interim injunctions can be requested 

prior to judgment, which means that the claimant may establish the question of guilt and severity of 

the suspected infringement before the start of the trial (Petersen, 2008, p. 147). The court may grant 

final injunctions after the proceedings, effectively stopping the infringement, but allowing only for 

retroactive remediation (Lambert, 2009, p. 58). In Denmark, injunctions are enforced by the 

Bailiff’s court (Petersen, 2008, p. 98).  

 As mentioned in the previous section, the claimant, who is called the applicant in the 

Bailiff’s court, may request the Bailiff’s court to carry out the initial investigation for providing 

sufficient evidence. In this way, the Bailiff’s court can be used to establish if an infringement has 

occurred, or is occurring (Schovsbo & Rosenmeier, 2013, p. 668). This approach is without 

physical danger to the claimant. However, by utilizing the Bailiff’s court to establish the severity of 

the infringement, the applicant runs a considerable economical risk, as s/he must provide security, 

should the execution of the injunction cause damage, or in another way cause unfair economical 

losses for the defendant (Schovsbo & Rosenmeier, 2013, p. 669). The amounts demanded in 

security can be insuperable and can thus cause a barrier for the applicant. Furthermore, the applicant 

is liable under Sections 648 and 639 of the Administration of Justice Act to pay compensation for 

injury to the defendant’s losses and for loss of reputation sustained (Schovsbo & Rosenmeier, 2013, 

p. 669). Thus, the applicant risks having to pay for the infringing material, losses associated with 

the execution of the injunction (the defendants loss of expected profit) and non-pecuniary damages. 

 Despite the risks and economical barriers, interim injunctions are the best available 

remedies in copyright cases due to their pre-emptive capabilities. By executing an interim 

injunction, the Bailiff may prevent the infringement from causing considerable and irreversible 

damage to the rightsholder’s business and reputation (Petersen, 2008, p. 159). 
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3.4.2'Injunctions'–'England''

English courts may also award injunctions, either interim or final. This is done to prevent the 

destruction of infringing material, or to prevent further infringement from occurring (Colston & 

Galloway, 2010, p. 795). Interim injunctions may be awarded prior to hearing the defendant, if there 

are reasonable grounds for suspecting that the defendant might act dishonestly if informed (Colston 

& Galloway, 2010, p. 795). The court may award a final injunction after the proceedings, in order to 

assure that the defendant will not resume infringing the rights of the claimant (Colston & Galloway, 

2010, p. 795). 

 A freezing order is available to the court if it is found “just or convenient to do so” 

(Petersen, 2008, p. 278). This is an evaluation based on the principle of equity, which enables the 

court to apply injunctions in all cases where it is found just or convenient to do so (Petersen, 2008, 

p. 278). A freezing injunction is a more forceful approach to ensuring the co-operation of the 

defendant, as it allows the court to freeze the defendant’s assets, which prevents the defendant from 

moving the assets out of the courts jurisdiction (Bainbridge, 2010, p. 56). Furthermore, this serves 

to pressure the defendant economically to comply with the courts decision, as the defendant is only 

given an allowance to subsist on, ranging from £100 to £1000 per week depending on income 

(Colston & Galloway, 2010, p. 787).  

 Should the court grant an injunction, the defendant is obliged to co-operate. In the 

event that the defendant refuses to do so, the court may hold the defendant in contempt, which may 

be penalised by fine, seizing of assets or imprisonment (Colston & Galloway, 2010, p. 795). 

 

3.4.3'SubZconclusion'Z'Injunctions'

The freezing injunction, which is employed in England, is a difference between the remedies 

available for the enforcement of copyright in Denmark and in England. Considered heavy handed, 

the freezing injunction is a common law remedy, which pre-emptively obstructs the defendant from 

removing assets from private or business accounts related to the infringement (Bainbridge, 2010, p. 

56). The application of freezing injunctions in Denmark is limited to a EU framework agreement 

(2003/577/RIA of 22 July 2003), which allows for the freezing of economic assets in cross-border 

cases. However, the agreement only provides for freezing injunctions in criminal proceedings and 

finds no application in civil proceedings.  

The absence of such an injunction in Danish civil proceedings can be seen as a 

difference between civil law and common law. The English legal system has found it necessary to 



! 25!

have the equitable remedy at hand for cases where the infringing party is liable to dissipate the 

economic assets of the infringing company. In contrast, Danish legislation only provides for an 

injunction to secure physical evidence through the Bailiff’s court.   

 

3.5'Damages'

 

3.5.1'Damages'Z'Denmark'

A trial seeking to award damages has two main goals. The first is seeking to recompense the 

claimant for any losses incurred as a result of the infringement. The second is to have a preventive 

effect to deter would-be infringers (Petersen, 2008, p. 81). As mentioned previously, the 

rightsholder must initially decide what kind of legal action to take, if any. It is possible to settle 

infringement cases out of court, in which case the parties will negotiate an amount of damages to be 

paid (Kulturministeriet, 2009, p. 64). If the rightsholder wishes to ask for damages in court, there 

are several rules for awarding damages in the Danish Copyright Act. 

 If the infringement can be proven to be wilful or negligent, the rightsholder is awarded 

equitable remuneration (Schovsbo & Rosenmeier, 2013, p.675). The court must then decide 

whether or not to award additional damages. The damages that the court may award are comprised 

of the following items: equitable remuneration, additional damages and compensation for non-

pecuniary losses. 

All of the measures above can only be employed by court order in relation to a civil 

suit concluding in a judgment (Schovsbo & Rosenmeier, 2013, p. 686). The individual types of 

damages will be elucidated below.  

 

3.5.1.1'Equitable'remuneration'

To compensate the claimant for the use of his copyright, the court may award equitable 

remuneration, known as “rimeligt vederlag” in Danish. Equitable remuneration is based on what the 

rightsholder would have rightly earned, had the infringer paid the fee associated with the use of the 

original material (Karnøe et al, 2008, p. 316). The amount to be paid is determined by the court, 

based on existing tariffs (Karnøe et al, 2008, p. 317). 

In copyright cases the remuneration is determined on a case-by-case basis on the evaluation of the 

judges, unless a “usual fee” for the use can be applied (Schovsbo & Rosenmeier, 2013, p. 677). 
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 A claimant may no longer be awarded compensation for costs related to 

administration and investigation as well as equitable remuneration, a practice named “doubling up” 

(Schovsbo & Rosenmeier, 2013, p. 678). However, in addition to equitable remuneration the 

claimant may claim additional damages, but not in a way that the claimant receives double 

compensation (Schovsbo & Rosenmeier, 2013, pp. 678-679).  

 

3.5.1.2'Additional'damages'

After the initial equitable remuneration has been dealt with, the focus shifts to the assessment of 

additional damages. In this, three points are assessed: loss of profits, unfair profit of the infringer 

and losses incurred in connection with market disruptions and internal losses (Schovsbo & 

Rosenmeier, 2013, p. 684).  

 Loss of profits is an assessment of the amount of profits that the rightsholder would 

have earned, if not for the infringement. This is calculated by the amount of units not sold and the 

rightsholder’s loss per unit (Schovsbo & Rosenmeier, 2013, p. 680).  

 Unfair profits is an assessment of the amount of money that the defendant has been 

enriched by as a consequence of the infringement of the claimant’s rights. The court can find it 

difficult to estimate the amount payable in damages to the claimant. This is because of the nature of 

IPs, which can be hard to estimate, as the infringement damages not just the product, but also 

reputation, goodwill and other intangible properties (Petersen, 2008, p. 83). As mentioned, the 

damages are estimated on the basis of the losses suffered by the claimant, but to give a more 

accurate evaluation of the amount of damages payable, the court may take into consideration the 

infringer’s enrichment in relation to the infringement (Petersen, 2008, p.83). The claimant cannot 

seek to be reimbursed for that amount, but the final amount of damages may reflect the size of the 

unfair profits. Unfair profits are implemented in the Danish Copyright Act in accordance with the 

Enforcement Directive (Petersen, 2008, p. 83). 

 The term market disruptions relates to the assessment of negative effects that are 

created when the infringer appropriates the rightsholder’s goodwill, or damages the goodwill of the 

rightsholder during the infringement (Riis, 2005, p. 263). Additionally, the commercial value of the 

infringed product may decline during the infringement, thereby reducing the future profits that the 

rightsholder would have normally expected (Schovsbo & Rosenmeier, 2013, p. 683). 
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3.5.1.3'NonJpecuniary'losses''

Should the claimant be unable to sufficiently prove economical losses, the claimant can be awarded 

compensation for non-pecuniary losses that the infringement may have caused (Petersen, 2008, p. 

85). Compensation for non-pecuniary losses are only awarded in cases concerning copyright 

infringement, as the current rules on the matter are only present in Section 83(1) of the Copyright 

Act (Riis, 2005, p. 311). Non-pecuniary losses in other cases entail damages paid to the claimant for 

any personal damages suffered, under Section 26 of the Danish Liability in Damages Act. In 

copyright cases this section becomes relevant only in relation to Section 83(3) of the Copyright Act, 

which provides for the compensation of the injured party for non-pecuniary losses.  

 

3.5.2'Damages'–'England''

In England, the plaintiff can seek compensation by way of damages or an account of profits 

(Colston & Galloway, 2010, p. 189). Damages is a common law remedy that seeks to compensate 

the claimant and reinstate a status quo (Colston & Galloway, 2010, p. 791), meaning that the 

claimant would be compensated with the amount of profits that could have been made, had the 

infringement not taken place (Bainbridge, 2010, p. 185). An account of profits is an equitable 

remedy, which is a discretionary remedy available to the court in case an award of damages would 

be an insufficient (Colston & Galloway, 2010, p. 789). The claimant cannot receive both damages 

and an account of profits, but must choose one or the other.  

 There are no set rules for the evaluation of damages in place, as the process differs 

from case to case (Colston & Galloway, 2010, p. 791). To be awarded damages, the claimant must 

prove a direct causality between the defendant’s infringement and the claimant’s loss of profits 

(Bainbridge, 2010, p. 186). Additionally, the claimant may sue for additional damages and 

bridgehead damages. These remedies for economical remediation will be explained below. 

 

3.5.1.1'Additional'damages'

If the infringement is of considerable flagrancy the claimant may claim additional damages 

(Colston & Galloway, 2010, p. 793). As stated in the case of Ravencroft v. Herbert (1980), 

flagrancy implies: “the existence of scandalous conduct, deceit and such like as well as deliberate 

and calculated infringements” (Colston & Galloway, 2010, p. 793). This means that additional 

damages can include distress, humiliation and damage to reputation (Colston & Galloway, 2010, p. 

793). However, additional damages may not be awarded in cases where an account of profit has 
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been awarded (Colston & Galloway, 2010, p. 793). This ensures that no doubling up will occur, as 

is also the case in Denmark. 

 

3.5.1.2'Bridgehead'damages'

The profits from an infringement may not solely relate to the direct use of the infringing product 

(Colston & Galloway, 2010, p. 792). For example, when a machine is copied and sold to a third 

party, the infringing party may also profit from the services required in maintenance of the machine 

and the spare parts sold. These infringements, which are on-going in relation to another infringing 

product, are known as bridgehead, or springboard damages (Colston & Galloway, 2010, p. 792-

793); (Siebrasse & Stack, 2007, p. 15). 

 Siebrasse and Stack note that infringement of this sort can be said to disrupt the 

market share of the rightsholder after the expiry of the IPR, as the infringing party have gained an 

unfair, premature advantage on the market, which should have been exclusive to the rightsholder 

(2007, pp. 14-15). It is this head start that lends name to the remedy of bridgehead damages, as the 

infringer creates a “bridgehead” into a foreign market. 

While only applied in patent cases so far, bridgehead damages may also be awarded in 

copyright cases (Colston & Galloway, 2010, p. 793). 

'

3.5.3'Account'of'profits'

An account of profits is a remedy intended to remunerate the claimant based on the unjust profits of 

the defendant (Colston & Galloway, 2010, p. 789). The difference from damages lies in the fact that 

an account of profits relates to the profits obtained by the infringer in relation to the infringement, 

which may exceed the amount recoverable by ways of damages (Bainbridge, 2010, p. 190). An 

account of profits is calculated from the perspective that the defendant was selling the infringing 

products for the claimant. The amount payable to the claimant is calculated by subtracting 

expenditures for production of the infringing product from the income (Bainbridge, 2010, p. 190). 

In this way, the claimant may be awarded the full sum of profits relating to the infringing materials 

sold by the defendant (Colston & Galloway, 2010, p. 789). However, to be successful when trying 

for an account of profits, the claimant must provide the exact numbers for both expenditures and 

income involved with the sale of the infringing product, which is extremely difficult in most cases 

(Bainbridge, 2010, p. 190). The expenses incurred in relation to the proceedings are deducted from 

the amount payable to the claimant (Colston & Galloway, 2010, p. 790). 
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3.5.4'SubZconclusion'–'Damages'(and'account'of'profits)'

As stated in the headline, the means of remunerating the claimant have an extra dimension in 

England. The remedy of an account of profits is an alternative option when seeking recompense in 

England, but is not available in Denmark. The closest Danish equivalent to an account of profits is 

the unfair profit of the infringer. However, the unfair profits of the infringer are only considered for 

the calculation of additional damages and do not include a remedy in itself, as it does in England. 

Bridgehead damages, which have been awarded in patent cases in England has found 

no real traction in Danish courts yet. Danish legislation regarding bridgehead damages is extremely 

complicated, as no direct provisions cover this area and proceedings must be brought under 

legislation not related to IP enforcement (Petersen, 2008, p. 267). This could be the reason why no 

cases have resulted in awarding bridgehead damages (Petersen, 2008, p. 268).  

 Terminologically, the term bridgehead damages is noteworthy, as it has no immediate 

translation, other than the metaphorical meaning. This term will be analysed in the terminology 

section. Additionally, there is no immediate equivalent for the term account of profits, which gives 

cause for further analysis. 

 
3.6'Corrective'measures'

 
3.6.1'Corrective'measures'Z'Denmark'

Corrective measures are remedies that the courts may decide to employ against the risk that 

infringing material may pose and is to be viewed as measures with retroactive effect (Schovsbo & 

Rosenmeier, 2013, p. 686). Corrective measures make it is possible by court order to recall or 

remove infringing material or to order their destruction, delivery up to the rightsholder or changed 

in a specified way (Schovsbo & Rosenmeier, 2013, p. 686). The measures are to be carried out at 

the expense of the infringer and does not affect any damages awarded the claimant. As in all IP 

cases, the court must consider whether or not to employ the measures from the proportionality point 

of view (Schovsbo & Rosenmeier, 2013, p. 686.). The implementation of the Enforcement Directive 

has made it possible to use these measures against private consumers, but it is not often done due to 

the proportionality point of view (Schovsbo & Rosenmeier, 2013, p. 686.).   
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3.6.2'Corrective'measures'–'England'

The corrective measures in England are named delivery up, forfeiture and seizure and are included 

in the CDPA. Delivery up is available in both civil and criminal proceedings and is a discretionary, 

equitable remedy that allows the court to order the infringing material, documents or production 

equipment delivered to the claimant (Colston & Galloway, 2010, p. 790); (Bainbridge, 2010, p. 

198). Delivery up was amended by the Copyright and Trade Mark (Offences and Enforcement) Act 

2003, to include delivery up, forfeiture and destruction where the infringing material is held in the 

course of business (Colston & Galloway, 2010, p. 790). This effectively allows the removal of 

infringing goods from the premises of the infringer, in order to be used as evidence, or be given 

over to the rightsholder.   

'

3.6.3'SubZconclusion'–'Corrective'measures'

Except for the terms corrective measures, which includes several measures, and delivery up, which 

only includes one, the equivalence between Danish and English corrective measures is very high. 

The term “corrective measures” is my direct translation of the term, “korrigerende foranstaltninger”, 

used in the Danish textbook “Immaterialrettigheder og foreløbige forbud” by Clement Salung 

Petersen (2008). The Enforcement Directive provided for Member States under Section 5, Article 

10, to implement measures to facilitate the recall, definitive removal and destruction of infringing 

goods, naming them “corrective measures”, which is the basis for my translation.  

The original Danish term was “korrigerende foranstaltning”, which according to the dictionary 

translates into remedy. However, the scope of the term remedy is far larger than just corrective 

measures, or delivery up. I will analyse the term “korrigerende foranstaltning” in the terminology 

section. 

 

3.7'Prosecution'and'penalties'

 

3.7.1'Prosecution'and'penalties'–'Denmark'

It is most often the rightsholder that is the instigator of legal proceedings in IP law, as it is the 

rightsholder who is primarily responsible for the enforcement of their own IPRs (Kulturministeriet, 

2009, p. 68). However, there are several considerations to be made before trying the case in court 

when seeking a judgment. It is important that the rightsholders is aware that the legal costs during 



! 31!

the case, if unsuccessful, are theirs to bear. Only in a successful prosecution, the defendant may be 

ordered to pay the full costs. Furthermore, any fines placed on the defendant are paid to the state, 

not to the claimant. However, should the case be converted to public prosecution, then all costs in 

relation to investigation, confiscation and prosecution will be carried by the authorities 

(Kulturministeriet, 2009, p. 68). 

  In order to establish which type of prosecution should be initiated, the severity of the 

infringing offence must be evaluated. This is done to define the minimum and maximum penalty for 

a given offence and in order to determine if the case should be a private or public prosecution.  

 Private prosecution can be initiated by the rightsholder in accordance with Section 76, 

Subsection 1, cf. Section 81, Subsection 1 of the Copyright Act.  Public prosecution is restricted in 

copyright enforcement, as the prosecution service may only initiate prosecution either at the request 

of the claimant, or if the infringement is particularly gross, or if the case can be proved to be of 

public interest under the Danish Administration of Justice Act Section 727, Subsection 2(1) 

(Weywardt & Jørgensen, 2013, p. 2). Public interest is the considerations made to protect the good 

of the public.    

 As follows of the above, most cases are instigated by the claimant and are either 

privately prosecuted, or handed over to the prosecution services after evidence has been presented 

to prove the severity of the infringement. In order to differentiate between the severities of 

infringing offences, three levels of offences exist in Denmark (Økonomi- og Erhvervsministeriet, 

2008, p. 49).    

 The first offence is simple, which is defined as a wilful infringement of IPRs. The 

penalty for a simple offences is a fine under the Copyright Act, and can be subject to private, or 

public prosecution, but only if the prosecution service finds the case to be of public interest 

(Weywardt & Jørgensen, 2013, p. 2).        

The second offence is gross, which is defined as a wilful infringement under 

aggravating circumstances. The Copyright Act’s Section 76, Subsection 6(2) defines an offence as 

being under aggravating circumstances, if the offence occurs on a commercial scale, if there are 

produced or distributed a considerable amount of copies among the public, or if works and 

productions are replicated in a manner in which the public gains access to them in an individually 

selected time and place. For gross offences, the penalty is a fine or imprisonment for up to 1 year 

and 6 months and can be subject to private prosecution, public prosecution if requested by the 
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claimant, or if the prosecution service finds the case to be of public interest (Weywardt & 

Jørgensen, 2013, p. 2).     

 And lastly, particularly gross, which is a wilful infringement under particularly 

aggravating circumstances (Økonomi- og Erhvervsministeriet, 2008, p. 49). The possibility for 

increased punitive damage, if the offence occurred under particularly aggravating circumstances, is 

regulated by the Danish Penal Code’s Section 299b, under which the infringer can be sentenced to 

imprisonment for up to 6 years. Particularly gross offences are only available in public prosecution, 

either by request from the claimant, or if the prosecution service finds the case to be of public 

interest (Weywardt & Jørgensen, 2013, p. 2). 

  In summary, the minimum penalty for infringement is a fine of an amount to be 

determined by the court. Fines can be awarded as a penalty in all cases. The penalties for gross 

offences are imprisonment for up to 1 year and 6 months, and imprisonment for up to six years for 

particularly gross offences. 

 

3.7.2'Prosecution'and'penalties'–'England'

In England it is possible to seek penalties through private and public prosecution, as is also the case 

in Denmark. The main instigator of such private prosecution is often organisations acting on behalf 

of their clients (Than & Elvin, 2013). This is done either because the Crown Prosecution Service 

has declined to prosecute, or if the prosecution intended by the public is unsatisfactory (Than & 

Elvin, 2013). Additionally, should the case be prosecuted by a private person, the Director of Public 

Prosecution may intervene and take over the case, thus converting it to a public prosecution 

(Bainbridge, 2010, p. 145). 

The costs of a private prosecution fall on the person or body corporate that initiates 

the prosecution (Edmonds & McMahon, 2013, p. 1). Those costs may include expenses incurred in 

relation to the investigation of the case, as well as recompense the defendant should the prosecution 

fail (Edmonds & McMahon, 2013, p. 1). If the prosecution is successful, an order to recompense the 

private prosecutor out of government funds can be given by the court (Edmonds & McMahon, 

2013, p. 1).  

 Only infringement of copyright on a commercial scale is a criminal offence (Lambert, 

2009, p. 144). The penalties for criminal offences differ from summary convictions and convictions 

on indictment (Lambert, 2009, p. 330). Whether the offence is subject to summary judgement, or is 

indictable, depends on the severity of the infringement and is at the discretion of the court to decide. 
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Under the CDPA summary offences carry a penalty of imprisonment from 3 to 6 months and a fine 

ranging from £5000 to £50.000, or just the fine on sentence. Criminal offences under the CDPA 

may incur a penalty of imprisonment not exceeding 10 years and a fine ranging from £5000 to 

£50.000, or just the fine on a conviction on indictment.  

 Under the Criminal Justice Act 1982, fines are rated on a scale from 1 to 5 the 

standard scale for summary offences. The standard scale ranges from £200 to £5000. Sentences 

regarding fines in summary judgment must be given in accordance with the scale. Indictable 

offences have no upper limit and are thus not included in any scale. 

 

3.7.3'SubZconclusion'Z'Prosecution'and'penalties''

Both private and public prosecution is available in both countries and a private prosecution may be 

converted to public prosecution in both countries. The cost of trial also lies with the private 

prosecutor in both countries, if the prosecution is unsuccessful. Where the two countries differ is in 

regards to fines and imprisonment. Denmark and England both have fines and imprisonment 

available for the infringement of copyright. The prison sentences are higher in England, with a 

maximum term of imprisonment of 10 years in comparison with the 6 years available to Danish 

courts.  

Terminologically, nothing stands out as initially predicted. The implementation of the 

TRIPS agreement in both countries and the criminal sanctions it provides may be the reason for the 

level of equivalence in terminology. 

 

3.8'Conclusion'–'Contrastive'Analysis''

As hypothesized, there is a high level of equivalence between the legislation on enforcement of 

copyright in Denmark and England. Although the two countries employ different legal systems, the 

majority of remedies available for enforcement are in place in both countries. The implementation 

of the Enforcement Directive and the provisions of TRIPS most likely cause the high level of 

equivalence.  

 The section on damages may cause confusion in comparison, as it would seem 

incongruent due to different headlines. These incongruences will be illustrated in the concept 

systems of the following chapter. 

 As commented by Schovsbo and Rosenmeier (2013), the use of the district courts in 

Denmark for copyright cases is a good way to normalise the practice of such cases (p. 683). 
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However, by dispersing the cases between many county courts, some of the valuable experience 

acquired during such cases is lost. The nearest thing to a specific court for IPRs in Denmark is the 

Danish Maritime and Commercial Court. However, the court does not only deal with IPRs cases, as 

is the case in England. Furthermore, the Maritime and Commercial Court does not have jurisdiction 

in copyright cases. 

 The IPEC in England is specifically in place to deal with IPRs cases of all kinds, and 

is focused on an expedient and professional resolution of the cases. This presents quite an advantage 

in terms of knowledge sharing, as opposed to the Danish system.  

The gathering of evidence is difficult in both countries, but there is help to be had in 

both countries. The Bailiff’s court in Denmark seems to be more heavily involved in the 

enforcement of court orders on a whole, but have much the same jurisdiction as the TSOs and the 

Police combined have in England. However, the TSOs are active in the local business environment 

and may alert rightsholders, or take action themselves, if any infringements are observed, thus 

making them an extremely valuable asset in the fight against copyright infringement. 

 A major difference in the enforcement of copyright is the availability of the freezing 

injunction to the courts in England. This heavy handed remedy, sanctioned by the court, can force 

the infringer to cease, deliver up or destroy the infringing products, by freezing the infringers assets, 

monetary or otherwise (Colston & Galloway, 2010, p. 786). Denmark has no equivalent means of 

economically compelling the infringer, without the physical presence of the Bailiff or the police. 

 The account of profits in England provides the claimant with an alternative to seeking 

damages. Instead of calculating economic, additional and non-pecuniary losses, the claimant is 

recompensed by the amount the infringer has been enriched by. As the goal of most copyright cases 

is to recompense the claimant, if an infringement is established to have occurred, then the flexibility 

provided by an account of profits is a relevant measure to have in place. The Danish equivalent is a 

regard to the unfair profits made by the defendant in relation to the infringing product, but this is 

not a remedy in its own right, but a means of calculating the final amount of additional damages. 

Unfair profits are implemented in both countries in compliance with the Enforcement Directive, but 

have different expressions in the relevant legislations and applications. 

 The corrective measures available in both countries are much the same, despite the 

difference in terminology. Both countries thus provide rightsholders with corrective measures in 

compliance with the Enforcement Directive.  
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 Both public and civil prosecutions are available in both countries. However, England 

has a longer term of imprisonment available for the most severe infringements.  

 

My first hypothesis: “… due to the different legal systems in Denmark and in England, there are 

differences between how the countries enforce copyrights”, proved to be correct. The differences 

are small in the overall perspective, but come to light in three considerable instances. The three 

major differences were the IPEC, freezing injunctions and the account of profits. In all three cases, 

the utilization of said differences has arguably been in favour of the English application.  

 My second hypothesis: “… if I compare the legislation on the enforcement of 

copyrights in Denmark to that of England, I will uncover differences in legal terms that can prove 

difficult in a translation situation”, also proved to be correct. In the course of my contrastive 

analysis, I uncovered a list of terms, which justified closer analysis. Originating from different texts 

on the enforcement of copyright, the terms are diverse in nature. Thus, I will proceed in my 

terminological analysis to systematically analyse the terms, in order to show their relation to each 

other, and to their relevant legislations. Below is an alphabetical list of the terms I have chosen.   

'

3.9'Alphabetical'list'of'selected'terms'

These terms will provide the material for analysis in the terminology section. 

 

English terms:  

• Account of profits 

• Bridgehead damages  

• Trading Standards Officer 

• Weights and Measures Authorities 

 

Danish term:  

• Korrigerende foranstaltninger 
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CHAPTER'FOUR:'TERMINOLOGICAL'ANALYSIS'Z'PART'1'
 

4.1'Terminological'Analysis''

My third hypothesis stated: “… by carrying out a terminological analysis of the central legal terms, 

which prove difficult in translation, I will be able to establish a translation strategy to achieve the 

best possible translation”. The central legal terms were selected in the contrastive analysis and are 

now to be analysed terminologically. The main purpose for a terminological analysis is to provide 

enough information about each term, to allow for a definition to be created or clarified. By having 

the definition of a term, it is possible to establish if there is equivalence between the term in Danish 

and English (Madsen, 2007, p. 74). Establishing equivalence will allow the translator to gain a 

better overview of the subject matter and provide a better translation (Madsen, 2007, p. 74).   

 The terminological analysis is divided into two main parts. The first, below, will 

introduce the terminology and terminological principles required for carrying out a terminological 

analysis. The second provides a visual reproduction of the terms in a hierarchical context, known as 

the concept system. Then, a section on translation theory and strategy will be inserted, in order to 

provide the theoretical foundation on which the second part of the terminological analysis will be 

carried out, followed by the second part of the terminological analysis, in which I establish the final 

definitions of the terms and provide suggestions for translation. 

 Thus, the following section will give an introduction to terminology and principles 

involved in the terminological work.  

 

4.2'Terminology'

There are different meanings as to what the content of terminology is. The simple way to explain 

terminology is to say that it is the way in which we use words to “describe and define a particular 

domain”. (Thomas, 1993, p. 43). This is the definition of terminology, which is used to describe the 

terminological work carried out in the following section. However, terminology is used to describe 

two things in this thesis.  

The first is the terminology used when describing terminological work. This includes 

the terms describing the terminological work and can be said to be terminology as understood by 

the simple explanation provided.  

The second is the terminology that is to be defined and translated in the following 

section, the very focus of this terminological analysis, based the result of the contrastive analysis. 
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For this second meaning, a more specified definition of terminology is to be understood. In addition 

to describing and defining a particular domain, terminology also includes “the study of ‘terms’ be 

they single words, phrases, mathematical symbols, chemical formulae, etc., which represent the 

concepts of a domain. It also refers to the relevant data which enlarge our knowledge of those 

terms”. (Thomas, 1993, p. 43).  

Thus, terminology is used in two different ways, to describe the terminological work 

that is carried out in this analysis, and the terminology that is the resulting content of said analysis. 

The terminology used for the terminological work is based on the English terms 

provided in the PowerPoint presentation “Ontologies and terminological concept modelling” by 

Bodil Nistrup Madsen and Hanne Erdmann Thomsen (2006). In this presentation, the authors 

employ their own translation of terminological terminology. As the main methodology of 

conducting a terminological analysis in this thesis is based on Bodil Nistrup Madsen’s 

“Terminologi 1 – principper og metoder” from 2007 (with contribution from Hanne Erdmann 

Thomsen), I find it relevant to employ the same translations. The first mention of the translated 

terms will include their Danish equivalent for clarity, but will subsequently be referred to only by 

their English name.  

 

4.3'The'concept'system'

Terms are defined by Bodil Madsen as language used in professional communication within a 

specifically defined area (Madsen, 2007, p. 13). In this thesis, that specifically defined area is the 

legal area surrounding the enforcement of copyright. To uncover terms for the terminological 

analysis, the subject matter must be divided into sub-categories, and analysed (Madsen, 2007, p. 

124). This was done in the contrastive analysis, by dividing the area of copyright enforcement into 

six sub-categories. This yielded a list of terms, which were evaluated to present difficulties when 

translating. The next step of the analysis is to divide the terms into a systematically organised 

format, the concept system (begrebssystemet) (Madsen, 2007, p. 124).  

 The concept system is a visual reproduction of the selected terms in a hierarchical 

context. This is important for the legal translator, as Reiner Arntz (1993) explains: “A concept can 

only be understood in the context of the system to which it belongs. Thus, before comparing two 

languages, it is first necessary to draw up or discover the independent systems of concepts existing 

in each individual language”. (p. 6). What Arntz refers to, as comparing two languages, is the 

evaluation of equivalence, which will be further examined in the translation theory and strategy 
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section. Furthermore, Arntz states that definitions are needed to establish concept systems, but in 

reality, the concept system is developed in conjunction with creating the definitions of the terms, as 

it is not certain that a definition exists in the language being translated into (Arntz, 1993, p. 8); 

(Madsen, 2007, p. 20). 

 

4.4'Concepts'and'terms'

After having selected the terms, which are to be the material for the terminological analysis, the 

next part is to determine what is called the concept (begrebet). By determining the concept, it is 

possible to define the feature specifications (karakteristiske træk) that differentiate concepts from 

one another. This will establish the terms in relation to other terms and will allow for the creation of 

a concept system (Nuoponnen, 2010, p. 18); (Madsen, 2007, p. 20). In order to do this, it must first 

be made clear what a concept is.  

 

Terms are the representations of concepts, usually in written format (Nuopponen & Pilke, 2010, p. 

19). A concept is a mental representation of an entity (Suonuuti, 2012, p. 16). That is to say, the 

way that the human brain pictures an entity, a car for example, as seen in Figure 1.  

A concept is made up of three parts, a term, a referent and a definition (Suonuuti, 2012, p. 16). The 

term is the textual reproduction of the concept, in this case, the word: “car”. The definition is the 

way the concept is defined, in this case: “a road vehicle, typically with four wheels, powered by an 

internal-combustion engine and able to carry a small number of people”. The referent is the physical 

object, which the concept is referring to, as seen in Figure 1. 

Figure'1.'Relation'between'concept,'term,'referent'and'definition. based'on'Figure'1'(Suonuuti,'2012,'p.'16).'
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The three parts of the concept are the way the entity, which the concept denotes, is presented in the 

real world. Suonuuti explains that the three parts are the foundation on which we can have a 

conversation about the concept (2012, p. 16). In legal translation, it is important to understand the 

whole concept and its structural embedding, in order to understand the legal function it carries 

(Šarčević, 1997, p. 236).  

 

At this point in the terminological analysis, the preliminary work is done. The terms have been 

selected from the subject material and the relation between term and concept has been established. 

The next step is to differentiate the concepts from one another in order to provide information for 

the creation of concept systems. To differentiate concepts, the properties of the referent can be 

examined (Suonuuti, 2012, p.16). These properties are called the feature specifications.  

 

4.4.1'Feature'specifications'

There are two different types of feature specifications: separating features and supplementary 

features (Madsen, 2007, p. 52).  

Separating features are those that differentiate the concept from other concepts on the 

same level (Madsen, 2007, p. 52); (Nuopponen & Pilke, 2010, p. 53). Furthermore, the differences 

must be a part of the term’s definition (Madsen, 2007, p. 52). As the purpose of the terminological 

analysis is to provide information for creating or clarifying the definitions of the selected terms, 

separating features are important. 

Supplementary features are those that provide additional information about a concept, 

but do not separate the concept from other concepts (Madsen, 2007, p. 52). As supplementary 

features are not to be included in definitions (Madsen, 2007, p. 52), they will have little 

consequence in the rest of the terminological analysis.  

Madsen suggests a list of characteristics for determining whether the feature 

specification is separating or supplementary (2007, p. 53). By putting the different types of 

separating features into five different categories, Madsen (2010) explains that identifying and 

dividing the content of the features specifications becomes easier (p. 53). The five categories are: 

purpose, effect, cause, shape and placement (Madsen, 2007, p. 53). By establishing a match 

between the concept and each of these categories, it will be possible to locate its separating features. 
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 By being able to differentiate the concepts by feature specifications, it is possible to 

put them into a hierarchical context, which is done in a concept system. Concept systems are 

created in the computer program i-Term, which will be explained below. 

 

4.4.2'iZTerm'and'iZModel'

The computer program i-Term provides the user with the possibility of creating a termbase of 

systematically ordered concepts. The termbase is created by inputting information about each 

concept, such as the definition of the concept, source of the concept and the translation of the 

concept. For each concept there is a comments section, which can be used to provide additional 

information about the concept. The comments section will be used for describing the translation 

strategy used, as well as equivalence. 

  The program has an added module, which is named i-Model that allows for the 

creation of illustrative hierarchical diagrams. A concept system allows for the relation between two 

or more concepts to be defined, based on their feature specifications. This is shown in the diagrams, 

as a hierarchical construction, with superordinate concepts and subordinate concepts, visualised in 

Figure 2 below. 

Figure'2.'Concept'system'with'notations'and'subdivision'criteria'
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There are different ways that concepts relate to each other. This is visualised in the concept system 

by means of lines between the concepts. The different types of concept relations will be explained 

and exemplified in the following section. 

'

4.4.3'Concept'relations'

The two most common concept relations are the generic relations (generiske relationer) and the 

part-whole relations (del-helhed-relationer) (Madsen, 2007, p. 21). These two types of relations are 

the only ones used in the concept systems in this thesis.  

 The part-whole relations are described as being parts of a whole, on the same level 

(Madsen, 2007, p. 22). Each subordinate concept is what makes up the whole of the superordinate 

concept. In the example of the car, this would be the individual parts, which makes up a car, such as 

tires, brakes, lights, engine, fuel tank, and so on. The part-whole relation is depicted by straight 

lines in a hierarchical fashion at the top part of Figure 2 above. 

 The generic concept relations illustrate a type relation (typerelation) between two or 

more concepts, and are represented by slanted lines, extended from the superordinate concept to the 

subordinate concept, as seen in Figure 2. A type relation indicates that the concept is related to the 

superordinate concept, but has an additional feature specification (Madsen, 2007, p. 21). To 

continue the example of the car, a superordinate concept could be “lights”, which would have 

“brake lights” and “turn signals” as the subordinate concepts with type relations. Brake lights and 

turn signals are type relations because they are both lights on a car, but with the difference that one 

indicates breaking, whereas the other provides a directional indication. This would be illustrated as 

seen in the bottom part of Figure 2.   

 Type relations and part-whole relations can be part of the same concept system. In this 

way, a subordinate concept can have a type relation to a superordinate concept, which is present in a 

part-whole relation. This can be seen in Figure 2, as “light” is the superordinate concept with a type 

relation to “turn signal” and “brake light”, as well as being subordinate with a part-whole relation to 

“car”. The above-mentioned concept relations will be used to visualise the concept systems 

containing the terms chosen in the contrastive analysis in the next section.  

 

4.4.4'Subdivision'criteria'

Feature specifications have textual representations in the concept system, as well as in the definition 

of the concept. This representation can be seen under the two type related concepts ”turn signal” 
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and ”brake light” in Figure 2. In this example, the two concepts are subdivided by their function. 

Above the two concepts is a white box containing the word “function”. These white boxes represent 

the subdivision criteria (indelingskriterier), which will be featured in every case of type related 

concepts to illustrate their difference (Madsen, 2007, p. 30).  

 Notice the difference in level between “turn signal” and “brake light” (Figure 2), this 

is not to indicate a difference in hierarchical placement, but is made to allow the feature 

specification to be readable. An easy way to identify concepts on the same level is by comparing the 

notations, which are the numbers allotted each concept (Madsen, 2007, p. 31). The top tier concept 

is number one, the subordinate concepts are all on the same level and are allotted 1-1 through 1-6. 

As “turn signal” and “brake light” are subordinate to “light”, they have the notation 1-5, and are 

allotted numbers 1-5.1 and 1-5.2 (Figure 2). The full stop indicates type-relation, whereas the 

hyphen indicates part-whole relation. 

 Another thing to notice in the concept system is that all concepts are in the singular, 

indefinite article, which will always be the case, unless the concept only exists in the plural, for 

example “damages”. Furthermore, the concepts will always be entered in lower case, whereas the 

subdivision criteria will always upper case. These guidelines for the textual representation in a 

concept system are in accordance with the principles set forth by Madsen (2007, p. 191). 

 

4.5'Danish'and'English'concept'systems'

The selected terms, which will be analysed as concepts, will be divided into four separate concept 

systems, each depicting two or more terms. These concept systems are made up to visualise the 

concept’s relation to other concepts within the same context.  

The four concepts systems will be divided in the following manner, stating the name of the concept 

system and the terms being analysed. 

 

• Concept system 1: Measures and remedies (DA) 

o Korrigerende foranstaltninger 

• Concept system 2: Measures and remedies (EN) 

o Account of profits 

o Bridgehead damages 

• Concept system 3: Local enforcement (DA)  

o Trading Standards Officer 
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o Weights and Measures Authorities   

• Concept system 4: Local enforcement (EN)  

o Nearest Danish equivalents 

 

 

Replicating each terms structural positioning within a single concept system would necessitate a 

vast and nearly incomprehensible concept system. The concept systems provided below includes 

relating terms, but only in order to provide a context for the structural position of the selected term. 

The relating terms are not defined or included in the final terminological analysis. This approach to 

the concept system is modelled after Arntz (1993), who states “Investigations of this kind will 

frequently mention the neighbouring concepts without going into more detail, so that only a part of 

the field or system of concepts is handled.” (p. 6).  

Each concept system will be represented in both Danish and English to allow for 

comparison of structural differences between the systems. This will be done for each concept 

system, which will be followed by an explanation of noteworthy information discovered in the 

concept systems.   
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4.5.1'Concept'systems'1'&'2:'Measures'and'remedies'
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To create these concept systems, the subdivision of concepts is based on the textbook 

“Immaterialret” by Schovsbo and Rosenmeier (2013, p. 17) and Colston and Galloway (2010, p. 

xiii). To create a concept system based on a textbook is argued by Madsen to be practical, as the 

terminologist must start from somewhere (2007, p. 128). The concept system is then regulated as 

the definitions and feature specifications are developed. In this thesis, only the finished concept 

systems are included, as the process to reach the final version includes a large amount of changes to 

the concept systems.  

 The major difference between concept system 1 and 2 is the fact that “korrigerende 

foranstaltninger, (notation 1.3) in concept system 1, is a single concept, which carries several 

“effects” as represented by the subdivision criteria. The English version of “korrigerende 

foranstaltninger” are a collection of two concepts: destruction (1.3) and delivery up (1.4). A further 

analysis will be carried out in the terminological analysis part 2. 

There is also a difference between concept system 1 and 2, in that the concept 

“account of profits” (1.2) from concept system 2 does not exist in the Danish system as an 

alternative to damages. However, as can be seen in the feature specification of “erstatning for 

yderligere skade” (1.1.2) in concept system 1, the phrase “tabte fortjeneste” is used to separate the 

concept. However, the full analysis of the concepts feature specifications includes the phrase “… og 

krænkerens uberettigede fortjeneste” (Schovsbo & Rosenmeier, 2013, p. 679), which would be 

equivalent to the content of “account of profits”. 

 Furthermore, the concept “bridgehead damages” in concept system 2 (1.1.1) is not 

present in the Danish system. No equivalent term can be located immediately, which may suggest 

the lack of an equivalent concept in Danish. This will be looked at more closely in the 

terminological analysis part 2.  
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4.5.2'Concept'systems'3'&'4:'Local'enforcement'

!

! Concept$system$3:!Local!Enforcement!(DA).!
 

Concept system 3, is based on the European cooperation in legal metrology, named WELMEC. 

This was the only place, where the Danish services corresponding to those of the Weights and 

Measures and Trading Standards Department could be located. As can be seen, the Danish structure 

is completely different from that of the English, as the Weights and Measures Authority is carried 

out by a non-profit and a commercial foundation under Sikkerhedsstyrelsen (the Danish Safety 

Technology Authority). The  

Concept system 4, is based on the e-mail from Paul Gretton (Appendix), as well as the 

website of the Nottinghamshire County Council, which lists the responsibilities and departments of 

the county council. 

Concept systems 3 and 4 represents the two concepts “Trading Standards Officers” and “Weights 

and Measures Authorities”. As both terms are taken from the English enforcement terminology, the 
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search for equivalents takes place in the Danish concept system. However, the departmental 

function of Weights and Measures Authorities proved difficult to locate equivalents for and concept 

system 3 reflects this fact. After further investigation during the creation of this concept system, it 

was discovered that the term “Weights and Measures Authorities” relates to a county council 

department, which enforces business and consumer legislation, as well as copyright. Although 

named after the act that it enforced, The Weights and Measures Act 1985, the name of the 

department has changed. Due to an expansion of enforcement duties and services required of the 

Weights and Measures Authorities, the name has been changed to Trading Standards Department. 

This department, however, still carries out the service named weights and measures, which is the 

enforcement of the standardisation of industrial weights and measures of goods.  

 

! Concept$system$4:!Local!enforcement!(EN)!

 

The term Weights and Measures Authorities are still used in the CDPA under Chapter IV, Section 

107A, and in the textbook “Intellectual Property” by David I. Bainbridge from 2010. To exemplify 

this fact, the concept “Weights and Measures Authorities” has not been represented as a concept in 
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the concept system, but as a function of the Trading Standards Department. This problematic term 

will be further explained in the terminological analysis part 2. 

 Another thing of note, is the difference between the concepts “trading standards 

officer” (1-3.2) in concept system 4 and the concepts “teknisk assessor” (1.1.1.1) and “særlig 

sagkyndig” (1.1.1.2) in concept system 3. The English concept subdivides into three different types 

of specialisation, including enforcement. The Danish terms are less specialised, but neither of them 

have any means of enforcement. In England, the TSOs have the authority to enforce copyright, 

whereas the Danish equivalents have to notify the police in case of an infringement.  

No equivalent for the English term Trading Standards Officer can be gleaned from the 

concept system. This will be further analysed in the second part of the terminological analysis.    

 

4.6'SubZconclusion:'Terminological'analysis'Z'part'1'

Several of the concepts systems show a lack of equivalence between the legal systems of Denmark 

and England. The most distinct cases are account of profits, TSOs and Weights and Measures 

Authority, which turned out to now be named the Trading Standards Department. A slight 

difference in the make up of “korrigerende foranstaltninger” and “delivery up” causes some 

imbalance in equivalence, but not as much as was first expected. Close attention will be paid when 

creating the definition for these terms in the second part of the terminological analysis, to give an in 

depth evaluation of equivalence.  

By creating concept systems of the terms chosen from the contrastive analysis, I have 

laid the foundation for further terminological analysis. The remaining analysis requires definitions 

to be constructed for each term, in order to determine equivalence between Danish and English 

terms. In this connection, translation theory and strategy will be employed to provide suggestions 

for translation. Thus, the following chapter will introduce translation theory and strategy, before 

continuing the second part of the terminological analysis. 
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CHAPTER'FIVE:'TRANSLATION'THEORY'AND'STRATEGY'
 

In his book Memes of Translation, Andrew Chesterman (2006) posits that a translator must base a 

translation on theory, and that “… to translate without a theory is to translate blind”. (p. 3). This is 

the foundation for achieving clarity to whether or not my third hypothesis is true.  

The third hypothesis states: “…that by carrying out a terminological analysis of the central legal 

terms, which prove difficult in translation, I will be able to establish a translation strategy to achieve 

the best possible translation.” Thus, in order to provide a translation, the first step is to select the 

theory and strategies that will be utilized in creating the translation. Relevant theories and strategies 

will be discussed and selected in the following section, first in general, then in relation to legal 

translation. Furthermore, the phrase “best possible translation” must be clarified, as there are many 

different views of what the best translation is.  

 

5.1'General'translation'methods:'Literal'vs.'Free'

To set the overall tone of the translation, the translator may employ a global strategy (Gambier, 

2010, p. 416). Global strategy is what lends legitimacy to the translation, by constructing the 

translation according to its purpose (Gambier, 2010, p. 416). The classic discussion of global 

strategy is whether the literal translation method, or the free translation method should be 

employed. In this dichotomy, the prevalent difference is the linguistic freedom that translators have 

at their disposal to reproduce the source text (ST). 

In its original sense, the literal translation method requires either a strict translation of 

a ST word for word, which may prove ungrammatical, or “the closest possible grammatical 

translation, probably not sounding very natural”. (Chesterman, 2006, p. 12). This strict adherence to 

the ST leaves the job of the translator as one of copying (Chesterman 2006, p. 23). Garzone (2000) 

comments that this form of translation is heavily controlled by “rigid prescriptiveness” (p. 2). This 

prescriptiveness is also known as the principle of fidelity, meaning the translator’s obligation to be 

true to the ST when creating the target text (TT) (Pym, 2010, p. 55). Thus, the original form of the 

author of the ST heavily controls the literal translation. 

 Rather than keeping to the narrow reproduction of the ST, the free translation method 

provides a representation of the meaning of the ST in the TT in a less stringent manner (Šarčević, 

1997, p. 23). By carrying over the meaning of the ST as a whole, instead of translating word for 

word, the translator is required to understand the function of the ST and put it in clear terms in the 
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TT. This is also known as the functionalist approach of translation (Christiane Nord, 2006, p. 31). 

Instead of fidelity, the functionalist approach employs loyalty, defined by Nord (2006) as: “The 

responsibility that translators have toward their partners…” (p. 33). In this sense, the functional 

approach includes the senders, clients, receivers and the translators and not just the original author 

of the ST (Pym, 2010, p. 55). The importance for loyalty in the functionalist approach is that it 

limits the otherwise endless amount of freedom that translators may act with, making the translator 

a trustworthy professional (Nord, 2006, pp. 33-34). Hans J. Vermeer introduces this type of loyalty 

in his work Skopostheorie from 1989, which also introduced his approach to translation through the 

different Skopoi, or goals of the text (Nord, 2006, p. 33). Vermeer states that the foremost 

determiner of a translation must be the skopos, thus allowing for anything between a literal 

translation and an idiomatic representation of the ST in the TT (Vermeer, 2004, p. 223). Thus, the 

translation process in the functionalist approach may also include the cultural and communicative 

aspects, if they are of importance to the skopos (Pym, 2010, p. 44).  

 In light of this new approach, Šarčević notes that the new role of the translator 

becomes one of producing a new text that “satisfies the cultural expectations of the target 

receiver…” (Šarčević, 1997, p.18). Considering this, it can be said that instead of being controlled 

by the original form of the ST, the free translation method seeks to reproduce in the TT the author’s 

intent with the ST in a more comprehensible way. 

 

5.2'Translation'methods'in'legal'translation'

It is heavily disputed among professional and theorists within the translation field, to which degree 

the literal and free translation methods can be applied to legal translation. To clarify this debate, the 

following section goes further in-depth with the legal translation methods. 

!
5.2.1'The'literal'translation'method'in'legal'texts'

In legal translation the norm has been to use literal translation, because the nature of legal texts does 

not allow for much interpretation (Šarčević, 1997, p. 23). As stated above, the literal translation in 

its original sense leaves the legal translator as little more than a transcoder of words and sentences 

from one language into another, keeping in line with the principle of fidelity. However, this 

perception of literal translation is a little out-dated, as progress within the field of legal translation 

has generated a gradual shift towards a freer legal translation, still within the literal translation 

method. For instance, this can be seen in Susan Šarčević’s “New approach to legal translation”, 
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where the role of the translator is proposed to be that of a more active text producer (1997, p. 87). 

Šarčević introduces a figure, which lists the different phases of the development of legal translation, 

which was originally proposed by Michel Beaupré (Šarčević, 1997, p. 24). The development depicts 

the gradual shift from strict literal translation, to the idiomatic, to the co-drafting introduced in bi-

lingual countries, such as Canada and Belgium (Šarčević, 1997, p. 24). 

!

' Figure'3.'Phases'in'the'development'of'legal'translation.'(Šarčević,'1997,'p.'24).'
 

The shift from strict literal to literal (Figure 3), which indicates a softening of the ungrammatical 

reproduction of word for word translation, already came about in the seventeenth century (Šarčević, 

1997, p. 30). The difference between strict literal and literal translation is that the latter allows the 

translator to transform the translation on a syntactic level, which results in “increasing 

comprehensibility while following the source text as closely as possible” (Šarčević, 1997, p. 25). 

While the translation was still done on a word-for-word basis, this shift allowed for the production 

of grammatical texts in the target language. From literal to the moderately literal, which represents 

translations in the local vernacular, the development moves towards the near idiomatic and 

idiomatic translations (Šarčević, 1997, p. 23). This shift to near idiomatic and idiomatic legal 

translations did not come about until the twentieth century when legal translators in bilingual 

countries began to demand equal language rights (Šarčević, 1997, p. 23). Eventually, this resulted in 

the bilingual drafting of legislation, which initiated the last phase of the development, the co-

drafting translation. For bilingual countries, such as Canada, this allows for idiomatic English as 

well as idiomatic French in their legislation, creating language equality (Šarčević, 1997, pp. 45-46). 

While bi-lingual translation only occurs in a few countries, the notion of idiomatic texts has gained 

a foothold in the legal translation practice (Šarčević, 1997, p. 47).  

 From the above, it can be said that within the literal translation method of legal texts, 

there is a span in the amount of literal strictness required of the TT, which allows the translator to 

produce more comprehensible texts. The influence of the functional approach cannot be denied to 

have provided a shift from the stringently ST oriented translation, towards a more comprehensible 

TT.  

 
strict literal ! literal ! moderately literal ! near idiomatic ! idiomatic ! co-

drafting 
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5.2.3'The'free'translation'method'in'legal'texts''

The other side of the dichotomy, the free translation method is mainly proposed through the 

functional approach for legal translation. A proponent of the functional approach, Garzone (2000) 

concludes that due to its flexible nature, the functional approach to legal translation is applicable to 

all legal texts (p. 9). This is based on the view that the functional approach turns the translation into 

a project, which is analysed in relation to all the different aspects of the communicative and cultural 

situation. This allows the translator to recreate the purpose of the ST in the TT, if the function of the 

TT is to be the same as that of the ST. In this way the “distinctive nature” of the legal text is not 

disregarded, but translated according to its purpose in the TT (Garzone, 2000, p. 8). The distinctive 

nature is to be understood in the sense that some legal texts have legal effect, and thus present an 

impetus for upholding the authoritative state of the text. In Garzone’s (2000) words: “… one of the 

reasons why legal translations are so problematic is that in many cases the new text will be as 

legally binding as the ST and have legal consequences.” (Garzone, 2000, p. 4). 

 The opponents of the functional approach in legal translation argue that exactly 

because legal texts contain an authoritative effect, the legal function of the text is lost when 

changing the form of the ST. This view is represented by Šarčević (1997), among others, who states 

that theories behind the functional approach, such as the Skopos theory does not fully apply to legal 

translation, as it “disregards the fact that legal texts are subject to special rules governing their use 

in the mechanism of the law”. (Šarčević, 1997, p. 19). Furthermore, Šarčević (1997) explains that 

though translators must understand the function of the source text, “it is generally agreed that they 

should not overstep their authority and interpret the text in the legal sense.” (p. 87). This point is 

further elucidated by Moshe Azar (2001), who states that the unintentional legal interpretation of 

the ST that occurs when translating in the functional approach, inevitably creates possibilities for 

broader or narrower interpretation of the substantive legislation, thus creating a false representation 

of the authoritative effect of the ST (Moshe Azar, 2001, p. 740).  

 Garzone (2000) refutes these claims by pointing to the fact that the functional 

approach also includes literal translations, when these are necessary in accordance with the skopos 

of the text (p. 9). The main argument is that the functional approach offers a more flexible approach 

to the legal translation by being able to analyse and perform correctly in all communicative 

situations instead of just carrying the letter of the law. 

 Both sides of the dichotomy of literal versus free legal translation have well-

articulated approaches. Where the literal method advises fidelity to the ST, the functional approach 
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advises loyalty to all the partners in the translation. From this understanding, the role of the 

translator becomes one of decision-making. Instead of carrying over the ST in a more or less literal 

form, the translator is obliged to consider the function of the text and make the correct choices of 

when to break with the form of the ST in order to further its comprehension, and when to translate 

as literally as possible in order to maintain the ST’s authoritative effect.  

  

From the above, it can be said that it is up to the translator to make decisions throughout the 

translation on the degree of literal versus free translation to be used. It has been established that 

carrying the legal function of the ST is very important. But while the literal and free translation 

methods provide global, strategy for the translation of entire legal texts, the subject matter for a 

terminological study is carried out on a word level. At this level, a choice of local strategy must be 

made. Taking its lead from the overall global strategy, local strategies are “governed by operational 

norms”, which allows the translator to solve translation problems by means of in-text solutions, 

such as explicitations, additions, omissions and the like (Gambier, 2010, p. 417). Employing local 

strategies requires awareness on the part of the translator, as contextual analysis is required to 

choose the right strategy for translation (Gambier, 2010, p. 417).  

Thus, local strategies for the translation of words must be found, and within legal 

translation, such strategies are heavily dictated by the need for equivalence. This prompts a further 

study of equivalence in relation to legal translation, in order to choose the correct translation 

strategy for this specific field of translation. 

'

5.3'Equivalence'in'legal'translation'

As it was established in the section on legal translation methods above, the goal of legal translation 

is to produce two equal versions that carry the same legal significance and function. This is evident 

in the choice of equivalents, which may vary from text to text according to the legal intention; some 

may require a stringent adherence to the ST, whereas others may require a freer approach. Anthony 

Pym explains equivalence in this manner:  

 

“… what we say in one language can have the same value (the same worth 

or function) when it is translated into another language. The relation 

between the source text and the translation is then one of equivalence 

(“equal value”), no matter whether the relation is at the level of form, 
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function or anything in between. Equivalence does not say that languages 

are the same; it just says that values can be the same.” (Pym, 2010, p. 6).  

 

Equivalence ties in with the literal versus free translation debate, in the sense that equivalence on a 

textual and word level can also be more or less free. Eugene Nida commented on the use of 

equivalents by dividing them into two groups: formal and dynamic equivalence (Nida & Taber, 

1982, p. 22). Where formal equivalence represents a literal rendition of the original on form and 

function, corresponding to the principles of the literal translation method, dynamic equivalence 

“aims at complete naturalness of expression”, thus incorporating the original term in a way that it 

may be understood as a natural part of the target language (Nida, 2004, p. 129). 

 In legal translation, the choice of dynamic equivalence, which may further the 

comprehension of the receiver, may also obscure the originally intended message, or more 

important, the legal function of the ST. About dynamic equivalence, Nida states that “…it does not 

insist that he [the receiver] understands the cultural patterns of the source language concept in order 

to comprehend the message”. (Nida, 2004, p. 129). However, understanding the legal system and 

the context of the ST concepts is of the utmost important to the legal translator. This indicates that if 

a legal term has a specific function in the source legal system, then that function may be lost if 

translated dynamically. However, some legal terms may prove to be of more general application, 

which causes a need to establish what an acceptable equivalent is.  

 

There are many different ways to achieve an acceptable level of equivalence, one being the use of 

natural equivalents. According to Šarčević: “Natural equivalents are terms that actually exist in the 

target legal system”. (1997, p. 234). However, total natural equivalence is considered impossible in 

relation to legal translation, but the closest natural equivalent may be employed to convey the legal 

function of the source concept (Šarčević, 1997, p. 235). Šarčević (1997) states this sentiment in the 

following manner:  

 

“Because of the inherent incongruency of the terminology of different legal 

systems, legal translators cannot be expected to use natural equivalents of 

the targets legal system that are identical with their source terms at the 

conceptual level. Nonetheless, it is perfectly legitimate to require them to 

use the ‘closest natural equivalent’ of the target legal system…” (p. 235).  
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As a consequence of the incongruency of different legal systems, it is proposed that legal translators 

may employ the closest natural equivalent. The closest natural equivalent in legal translation is 

known as legal equivalence, indicating substantive equality, in which the source legal concept has 

the same legal effect as the target legal concept (Šarčević, 1997, p. 47). The main problem in 

achieving legal equivalence is “the varying scope of application of corresponding legal terms of 

different legal systems”. (Šarčević, 1997, p. 72). For this purpose, the functional equivalent, taken 

from comparative law practice, may be employed (Šarčević, 1997, pp. 235-236). The functional 

equivalent denotes a term’s functionality in two different legal systems. A functional equivalent can 

be found by comparing concepts and institutions of two legal systems and determine if they are able 

to perform the same tasks (Šarčević, 1997, p. 235). In the case of functional equivalence, the degree 

of equivalence must be determined, as this may vary. In order to measure functional equivalence, 

the Berlin Institute’s three general categories of equivalence may be applied, as adapted by Šarčević 

for legal translators (1997, p. 238).  

 The categories are: near equivalence, partial equivalence and non-equivalence 

(Šarčević, 1997, p. 238). As mentioned earlier, natural equivalents are near impossible to achieve 

between countries with monolingual legal systems. Therefore, the categories do not include 

absolute equivalence. The figure below illustrates the two different types of conceptual equivalence 

that can be found in functional equivalents: inclusion and intersection. 

 

' Figure'4.'Inclusion'and'intersection'in'near'equivalence. (Šarčević, 1997, p. 238). 
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The first of the three categories, near equivalence, can be established if the concepts of the two legal 

systems converge as seen in Figure 4. Where either concept B is a substantial part of concept A, an 

inclusion, or where the concepts A and B overlap to a substantial degree, an intersection, as seen in 

Figure 4. To measure near equivalence, the feature specifications are analysed more in depth, with 

information from the definitions of the concepts. In the definitions, the degree of equivalence can be 

measured by comparing what is known as the intensions and the extensions of the feature 

specifications (Madsen, 2007, p. 18); (Šarčević, 1997, p. 239). The intensions of a feature 

specification according to Jean-Louis Sourioux and Pierre Lerat are “the set of essential properties, 

which determines the applicability of the term.” (Šarčević, 1997, p. 241). The extensions according 

to Lyons (1977) are “the class of the things to which it is correctly applied”. (Šarčević, 1997, p. 

239). If we return to the example of the car, an intension of the car would be the lights, whereas the 

extension is the different types of lights (brake lights, turn signals, etc.).  

 Partial equivalence can be established, if fewer of the intensions and the extensions 

correspond between concepts. The visualisation looks as such: 

  

 Figure'5.'Intersection'and'inclusion'in'partial'equivalence. (Šarčević, 1997, p. 238). 
  
Finally, the third category, non-equivalence (Figure 6), is in the case of only a minimal overlapping, 

that is if the intersection in Figure 5 where to drift further away, or if concept B in the inclusion in 

Figure 5 was to shrink considerably. Non-equivalence can also be a total exclusion of two concepts, 

meaning that no overlapping occurs.  
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Figure'6.'Exclusion'in'nonPequivalence.'(Šarčević,'1997,'p.'238).'
 

When searching for functional equivalence, it is advisable to carry out a conceptual analysis 

(Šarčević, 1997, p. 237). This was done in the previous section in order to elucidate concept 

relations and feature specifications. The feature specifications employed in the concept systems sets 

the concept apart from one another and super/subordinate them.  

 

5.4'The'best'possible'translation'

As posited in the hypothesis, the discussion of relevant translation theory and strategy should lead 

to the discovery of the best possible translation for the task at hand. In consideration of arguments 

for and against the literal and free translation methods, I come to the conclusion that a situational 

awareness is necessary to make the correct choices in legal translation. In other words, each term 

must be evaluated and analysed in order to determine its legal implications and thus the level of 

literal or free translation that may be employed. This has led me to believe that Susan Šarčević’s 

(1997) approach to local translation strategies, which consider each term on a word-level, both on a 

contextual and conceptual level is the best possible choice of strategy. 

In most cases, a natural equivalent will be the best choice for translation, but one may 

not always be available. In Gerard-René de Groot and Conrad J.P. van Laer (2008), the authors list 

three possible solutions when natural or functional equivalents cannot be found. These are 

preserving the source term, paraphrasing and neologisms (pp. 4-5). However, to facilitate the actual 

translation in the next part, a broader array of strategies would increase the possibility for a 

successful translation. 
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 Consequently, I find it prudent to employ the more elaborate set of strategies proposed 

by Šarčević (1997, pp. 250-261). She proposes several local translation strategies to use in legal 

translation. Along the same lines as de Groot and van Laer (2008), she ranges from natural and 

functional equivalents to neologisms.  

 

5.5'Translation'Strategies'

In the following, I will introduce the local strategies and comment on their application. The order in 

which the strategies are employed are from the top down in the list seen below, moving from the 

best possible solution, the natural equivalent, through the different strategies with an increasing 

amount of linguistic freedom on the part of the translator.  

 

5.5.1'Natural'equivalent'

The optimal solution to the translation problem is to use a natural equivalent. The equivalent must 

have total accordance between the two legal systems. This is, however, rarely seen when not in bi-

lingual countries with equal language rights for their legal practice. Thus, the functional equivalent 

is the first choice, if available. 

 

5.5.2'Functional'Equivalent'

Defined by Šarčević as “… a term designating a concept or institution of the target legal system 

having the same function as a particular concept of the source legal system.” (1997, p. 236). This 

indicates that a term may be found in the target legal system that is equivalent on a functional level, 

i.e. carries the same legal weight. However, before utilizing a functional equivalent, the degree of 

equivalence must be established to secure acceptability. This will be done by comparing near, 

partial or non-equivalence as shown in Figures 4, 5 and 6 above. In de Groot and van Laer (2008) 

the authors note their concern for the use of functional equivalents (p. 3). They state that functional 

equivalents can easily be mistakenly employed, if the systematic and structural embodiment of the 

two terms are not thoroughly analysed (de Groot & van Laer, 2008, p. 3). To investigate if two 

concepts are functional equivalents, the terminologist may analyse the concept systems of the 

concepts and determine if they are coordinated, which would indicate equivalence (Šarčević, 1997, 

p. 244).  
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5.5.3'Lexical'expansion'

In order to make a functional equivalent work, a lexical expansion can sometimes be used 

favourably. By adding or subtracting a word from the source term, the term is expanded or 

delimited to fit with a functional equivalent (Šarčević, 1997, p. 250). The inherent risk in using 

lexical expansions is that by creating new functional equivalents the translators may go too far in 

their endeavours to match the two terms on both sides of the legal systems (Šarčević, 1997, p. 251). 

 

5.5.4'Descriptive'paraphrases'and'definitions'

In order to avoid forced functional equivalents, the translator may turn to using descriptive 

paraphrases and definitions (Šarčević, 1997, p. 251). This translation strategy is especially poignant 

in legal translation, as Šarčević (1997) points out: “From the legal point of view, probably the most 

effective method of compensating for terminological incongruency is to spell out the intended 

meaning in neutral language that can be understood by lawyers worldwide.” (p. 252). The strategy 

of descriptive paraphrases and definitions allows for a much freer translation on the textual level 

and grants the ability to recreate the substance of the ST (Šarčević, 1997, p. 253). 

 However, with this strategy comes a warning. Translators who apply descriptive 

paraphrases and definitions to a legal translation are adding or subtracting meaning from the ST. By 

doing so, intentionally or unintentionally, they enter the domain of the legal drafters and may only 

do so successfully with an in depth knowledge of the legal area in question, or risk changing the 

very meaning of the ST, which is a severe breach of ST loyalty (Šarčević, 1997, p. 254).  

 

5.5.5'Alternative'equivalents'

If none of the above strategies may be applied, the translator must find an alternative equivalent 

(Šarčević, 1997, p. 254). Such equivalents must be used repetitively and any synonyms are to be 

avoided (Šarčević, 1997, p. 254). This is done due to the representation of the functional equivalent 

that the alternative equivalent draws on itself. If not used consequently, then legal meaning may be 

misunderstood, as Michael B. Akehurst points out in Šarčević (1997): “English courts, for instance, 

presume that a difference of terminology implies a difference of meaning.” (p. 254).  

 

5.5.6'Neutral'terms'

In lieu of adequate equivalents, neutral terms may be employed to convey the meaning and function 

of the original term. Neutral terms, or non-technical terms, cover a larger subject matter than 
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technical terms and are popularly used when describing a legal entity that covers more than a single 

legal system (Šarčević, 1997, p. 255). Naturally, the broadness of neutral terms may cause 

difficulties in interpretation, which is remedied by adding a description of the mode of application 

of the term in the definition (Šarčević, 1997, p. 255).  

 The neutral term is highly indicative of the free translation method, as the neutral term 

is concerned with conveying the original meaning of the ST, without regard to the original textual 

representation.  

'

5.5.7'Borrowings'

To convey the functionality of a legal term from one legal system in the language of another legal 

system, it can be prudent to employ a borrowing, which uses the original term in its source language 

in the TT. In this way, this strategy of non-translation lets the translator convey the exact function 

of the ST concept in a foreign legal system. The borrowing is often accompanied by a neutral term, 

or a description in neutral term to indicate the foreign origin of the legal term (Šarčević, 1997, p. 

256). The descriptive phrases accompanying the term are often written in parenthesis (Šarčević, 

1997, p. 257).  

 

5.5.8'Neologisms'

In the absence of all other possibilities, the translator may choose to create neologisms (Šarčević, 

1997, p. 259). Neologisms are divided into three separate categories, namely “existing terms of 

ordinary language or another area of specialisation can be assigned a legal meaning, existing terms 

of a third legal system can be used, or new terms can be created.” (Šarčević, 1997, p. 259). This 

strategy is usually only used by lawyer linguists or terminologist with connection to the specific 

field of language.  

 

After having discussed and illustrated the different strategies that may be used when translating 

legal terms, the following part will employ said strategies to correctly translate the legal terms 

chosen in the contrastive analysis. 
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CHAPTER'SIX:'TERMINOLOGICAL'ANALYSIS'–'PART'2'
 

6.1'Terminological'Analysis'

In the second part of the terminological analysis, the focus will be on the translation of the terms 

selected in the contrastive analysis. After having established a methodology of representing terms in 

a diagram, this part will go more in depth with the termbase content of the database program i-

Term. Below is a table extracted from the program will illustrate the presentation of the data, in 

which the translation choices and the reasoning behind these choices will be illustrated.  

  

When encountering the lack of a suitable definition for the terms in question, I will devise a 

definition from the concept systems created in the first part of the terminological analysis. The 

creation of said definition will adhere to the rules proposed by Madsen (2007) regarding such work. 

 The method of creating definitions is called the analysis method. This method requires 

the terminologist to create definitions from the information provided by the concept systems, if no 

other definition can be found (Madsen, 2007, p. 76). Due to the rapid development of the legal 

terminology on copyright enforcement, I have been forced to create concept definitions based on a 

variety of sources, such as textbooks, concept systems and websites.  

 All definition consists of three parts for the sake of unity and to have a basis for 

comparison. The first part is the definiendum, the term in question. The second is the definitor, a 

connecting phrase, such as: consists of, which, that, etc. The third is the definiens, the definition 

itself (Madsen, 2007, p. 76). The definiens must consist of the term’s superordinate term, and its 

feature specifications. If we take an example from Concept system 2: Measures and Remedies (EN), 

the definition for the term “additional damages” would be constructed as follows: 

 

Term additional damages (definiemdum) 

General definition: damages (super ordinate term), based on (definitor) the flagrancy 

and benefit accruing to the defendant (definiens). 

 

The definition is comprised of its super ordinate concept and the feature specification, which sets it 

apart from any co-ordinated terms. If the definition is my creation it will be stated in the field 

named reference for definition, in which it will state which concept system it comes from. 
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The table below shows how the terminological analysis will be presented. The first section of the 

table will either be in English or in Danish according to the origin of the term in question. If an 

English term is the subject, then the table will show the English term at the top along with 

information regarding references and definitions. Thereafter, the Danish translation will be 

presented along with the same information regarding references and definitions. Finally, below the 

second part of the table, the comments section will elaborate on translation strategy and important 

differences between the legal systems and a separate commentary field will provide information 

regarding equivalence, in accordance with the earlier discussed model by Susan Šarčević (1997). 

'

6.2'Termbase'layout'model'

Subject Overall subject 

 

English English term  

 

Reference for term:  Reference for the English term 

 

General definition:  A general definition of the term from legislative texts or textbooks in 

English   

 

Reference for def.:  Reference for the general definition 

 

Translation 1: Term – My translation 1       

 

Reference for term:  Reference for the Danish term 1  

 

Translation 2: Term - My translation 2 

Some terms will be provided with an alternative translation,  

presented in this box 

Reference for term:  Reference for the Danish term 2  

MN: - based on … (a term created by me, based on concept systems 

or relevant literature  
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General definition:  The general definition in Danish  

 

Reference for def.:  Reference for the general definition 

 

Dictionary:  Standard practice of the below-mentioned dictionaries: 

 

- Gyldendals Røde Ordbøger (online) 

o Juridisk Dansk/Engelsk Engelsk/Dansk 

- Pals, Helle 

o Juridisk ordbog  

" Dansk/Engelsk (2006) 

" Engelsk/Dansk (1996) 

- IATE - European Union (online) 

 

Comment:  Explanatory comments in English  

Comment  

(equivalence):  

Comments regarding the level of equivalence between the English  

and Danish terms.  Intersection, inclusion or exclusion will be noted  

in case the degree of equivalence needs to be tested for a  

functional equivalent.  

 

Translation strategy 

 

1. Translation strategy applied to translation 1 

Notes on translation strategy used for translation 1 

 

2. Translation strategy applied to translation 2 

Notes on translation strategy used for translation 2 

 

Translation strategies will be listed in accordance with the order of  

Strategies determined in the end of the previous chapter. 

! !



! 65!

6.2.1'English'terms'

!

Subject Enforcing Copyrights  

 

English trading standards officer      

   

Reference for 

term:  

Bainbridge (2010) 

 

General 

definition:  

a trading standards employee, who acts on behalf of consumers and businesses, 

advising on and enforcing laws that govern consumer rights 

  

Reference for 

def.:  

MN: - Based on Trading Standards Institute 

 http://www.tradingstandards.gov.uk/jobs/jandc-careerints.cfm 

  

Translation 1: kommunal tjenestemand, der kontrollerer og håndhæver overholdelse af 

forbrugerbeskyttelseslove og immaterialretskrænkelser        

 

Reference for 

term:  

MN: - Based on Gyldendals Røde Ordbøger (online) 

 

Translation 2: trading standards officer  

       

Reference for 

term:  

MN: - Based on Bainbridge (2010) 

 

General 

definition:  

kommunal tjenestemand, der kontrollerer overholdelsen af 

forbrugerbeskyttelseslove  

 

 



! 66!

Reference for 

def.:  

Gyldendals Røde Ordbøger (online)   

Dictionary:  The definition for the translations is from Gyldendals Røde Ordbøger (online), 

Kjærulff Nielsen, (brit., jura). 

 

The general definition provided by Gyldendals determines that a TSO supervises 

the compliance with consumer protection rights. However, it is not clearly stated 

that a TSO is authorised to enforce consumer protection rights and copyrights. This 

aspect of a TSOs authority is important when using the term in relation to copyright 

enforcement. 

 

Comment:  Trading Standards Officers (TSOs) act on behalf of consumers and businesses to 

advise on and enforce laws that govern the way goods and services are bought, sold 

and hired. They generally work for local councils, advising on consumer law and 

investigating complaints, but can also be employed in private advisory 

positions.  TSOs are also involved in preventing, detecting and prosecuting 

offences. They liaise with agencies including the police, HM Revenue & Customs 

(HMRC), Citizens Advice Bureau, trade organisations and legal professionals.  

 

According to Paul Gretton, a Trading Standards Officer at the Nottinghamshire 

County Council, “there is no legal definition of the job title ‘Trading Standards 

Officer’” (See Appendix A). This led me to create the English definition from the 

job description provided by the Trading Standards Institute’s website. 

 

As the services of the Trading Standards Officers are provided by over 200 local 

authorities, the make up of the Trading Standards Departments and even the roles 

of the TSOs differ greatly. Basically, Any person can be authorized by the local 

government to carry the title of TSO, but in many cases, the title is only given to a 

person with the full set of skills required of the profession. Even unqualified staff 

can be authorized to enforce IPRs by the local authority employer. 
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Subject Termbase - Enforcing Copyright 

English  bridgehead damages        

 

Reference for 

term:  

 Colston & Galloway (2010) 

 

Comment 

(equivalence):  

The English term does not have a natural equivalent.  

 

The translation suggested by Gyldendal is only partly equivalent with the English 

term. The use of a definition or descriptive paraphrase as a translation is in 

accordance with the selected strategies. As there can be found no natural or 

functional equivalent, the next step would be to use a lexical expansion, but this is 

not possible either, because lexical expansion are based on functional equivalents. 

However, the Danish definition of a TSO falls short, when considering the 

authority that the position holds. Furthermore, considering the job description that 

Paul Gretton gives of a TSO (see Appendix A), it becomes clear that no Danish 

equivalent exists. Thus, I have suggested two different translation strategies. 

    

Translation strategy 

 

1. Descriptive paraphrases and definitions  

Basing my translation on Gyldendals original suggestion, I include “og håndhæver” 

(and enforces) and “og immaterialretskrænkelser” (and IPR infringements), to point 

out the authority that a TSO carries.    

 

2. Borrowing  

Using the original English word, none of the connotations of the TSOs authority is 

lost and indicates that the term is ST based. The borrowing can be coupled with 

translation suggestion 1 for a description in a parenthesis.  
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General 

definition:  

damages based on an infringement of an intellectual property right before the expiry    

of the right, in order to gain an unfair advantage on the market  

Reference for 

def.:  

MN: - Based on Petersen (2008) 

Translation 1: erstatning, baseret på fortsættende berigelse fra forretninger foranlediget af en 

immaterialretskrænkelse   

      

Reference for 

term:  

MN: - Based on Concept system 2: Remedies and Measures (EN) and Petersen 

(2008) 

Translation 2: brohovederstatning  

 

Reference for 

term:  

MN: – based on Petersen (2008). 

 

General 

definition:  

erstatning, baseret på fortsættende berigelse fra forretninger foranlediget af en 

immaterialretskrænkelse 

Reference for 

def.: 

 

MN: - Based on Concept system 2: Remedies and Measures (EN) and Petersen 

(2008) 

Dictionary:  No suggestions for translation available.   

 

Synonyms include: “springboard damages” ”head start damages” and ”accelerated 

damages”, all denoting the same notion of infringement of an IP before the expiry of 

the right, leading to continuing unfair profits (Siebrasse & Stack, 2007, p. 15).  

 

Comment:  The main point of bridgehead damages is the fact that the infringement occurred 

prior to the expiration date of the copyright of the product, in order to gain foothold 

in the market. The damages awarded the infringed party may include calculations of 

the lost profits (caused by a lower market share) that the bridgehead damages has 

incurred prior to the expiration date.  
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Comment 

(equivalence):  

The English term does not have a natural equivalent.  

   

No functional or natural equivalents could be found. However, the denotative part of 

the term “bridgehead” is that of seizing an important strategic location in hostile 

territory. While originally a military expression, it has become an analogy for 

entering markets in trade. Thus, a metaphorical comparison can be made to the 

Danish equivalent “brohoved”, which denotes the same meaning.    

 

Translation strategy   

 

1. Descriptive paraphrases and definitions  

To distinguish bridgehead damages from other types of damages, the translation 

must include a reference to the fact that infringement takes place prior to the expiry 

of the IPR in order to gain an unfair advantage on an existing market. This is done 

by using the word “fortsættende”, which denotes that the infringement caused prior 

to the expiry has carried with it additional damages.   

 

2. Neologisms  

This way of creating neologisms falls under the first of the three categories 

mentioned in the translation strategy section, which stated: ”existing terms of 

ordinary language or another area of specialization can be assigned a legal 

meaning”. Bearing in mind the dangers of creating new legal terms, this translation 

keeps the exact meaning of the terms metaphorical use and cannot be confused with 

other legal terms. A precedent for using the terms ”brohoved” and “springbræt” in 

connection with damages, can be found in Petersen (2008, p. 265). Though used as a 

general reference to the English ”bridgehead damages”, he concludes that the Danish 

legal system has no specific way of dealing, or referring to, bridgehead damages 

(Petersen, 2008, p. 268).  

 

!
!
!
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Subject Termbase – Enforcing Copyrights 

 

English weights and measures authority 

 

Reference for term:  Copyright, Designs and Patents Act 1988  

 

General definition:  county council department, which provides business and consumer advice 

and enforces weights and measures legislation  

 

Reference for def.:  MN: - Based on Concept system 4: Local Enforcement (EN) 

 

Translation: trading standards department 

 

Reference for term:  MN: - Based on Concept system 4: Local Enforcement (DA) 

 

 

General definition:  amtsrådsafdeling, som blandt andet håndhæver og rådgiver om 

forbrugerrettigheder og immaterialrettigheder 

  

Reference for def.:  MN: - Based on Concept system 4: Local Enforcement (EN) 

Dictionary: The dictionaries hold no suggestion for translation regarding the full term, 

but translates the term “weights and measures” into “mål og vægt”, which is 

a literal translation and is of little use.   Gyldendals has two word 

connections, but employs the expanded term “inspector of weights and 

measures” and “inspectors of weights and measures”. The first is translated 

with “justermester”, which is a position made defunct in 1909. “Inspectors 

of weight” is translated with “justervæsenet”, which was a public institution 

for weights and measures. This institution was made defunct in 1982. 
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!

As there are only three suggestions, one being a literal translation that has 

no bearing on the legal subject matter of the English term, the other two 

being out-dated, the dictionaries supply the translator with little choice in 

regards to equivalents.  

 

Comment:  The National Measurement Office is the governing body of all weights and 

measures affairs in the UK. All Trading Standards Departments (formerly 

known as Weights and Measures Departments) operate under the jurisdition 

of the local county council, as seen in Concept system 4: Local 

Enforcement (EN). 

 

Unless addressed properly, this term may lead to considerable confusion. 

The term Weights and Measures Authority is used in the CDPA in relation 

to enforcement of copyright. This reference indicates that the authorities 

with this title should enforce copyright. However, the actual authority in 

charge of such enforcement is the Trading Standards Department, which 

has taken the overall role of the old Weights and Measures Department, 

while retaining the responsibilities of said department. Thus, in this context 

the entity that is referred to in the CDPA as Weights and Measures 

Authority, is the Trading Standards Department. 

 

Furthermore, the enforcement of the Weights and Measures Act 1985 is still 

carried out by the Trading Standards Department. The act enforces the 

control of weights and measures in products all over the country. The 

purpose of this comment is then to inform the reader that the current name 

and use of the term is actually Trading Standards Department, which holds 

additional responsibilities to the consumers, as compared with the former 

Weights and Measures Authorities.  
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Comment 

(equivalence):  

The English term does not have a natural equivalent. 

  

The equivalence to the Danish counterpart, “den danske akkrediterings- og 

metrologifond” (See: Concept system 3: Local Enforcement (DA)), which 

is governed by “sikkerhedsstyrelsen”, is deemed to be partial to non. The 

structural difference between the two are very different, as Weights and 

Measures Authority (Trading Standards Department) is a county council 

department with many different functions and “den danske akkrediterings- 

og metrologifond” is a commercial foundation working for the Danish 

Safety Technology Authority, which only covers technical safety. The 

English term includes more authority and a wider area of function than that 

of the Danish term. The term “den danske akkrediteringsfond- og 

metrologifond” would give an unsatisfactory translation. Thus, the level of 

equivalence is partial to non and cannot be used as a functional equivalent. 

Another possibility is to translate with “fogedretten”, but this will also 

prove to be a wanting translation, as the term “fogedretten” constitutes a 

specialist court in Denmark, which is a different structural embedding than 

the English Trading Standards Department. 

  

Translation strategy 

 

1. Borrowing and alternative equivalent 

This is an unusual situation, as the term is used in an out-dated form in the 

CDPA, but has been replaced with the Trading Standards Department in 

function. Thus, the proposed translation is a combination of a borrowing 

and an alternative equivalent. The borrowing transfers the English term 

directly into the TT, in order to convey that it belongs in the English 

terminology. The alternative equivalent is usually a Danish term, but in this 

case, as the strategy is borrowing, it is an alternative English equivalent.  
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Subject Termbase – Enforcing Copyrights 

 

English account of profits 

 

Reference for 

term:  

Bainbridge (2010)  

 

General 

definition:  

an equitable remedy, which compensates the rightsholder based on  

the profits that the infringer received as a consequence of the infringement 

  

Reference for 

def.:  

MN: - Based on McGurk (2009)  

 

Translation 1: skønsmæssig erstatning i engelsk ret, som er baseret på  

krænkerens uberretigede berigelse  

 

Reference for 

term:  

MN: - Based on Concept system 2: Measures and Remedies  

(EN)   

 

Translation 2: account of profits 

 

Reference for 

term:  

Intellectual Property Rights – Bainbridge (2010) 

 

General 

definition:  

alternativ erstatning i engelsk ret, baseret på krænkerens uberretigede berigelse i 

forbindelse med brugen af immaterialretten 

 

Reference for 

def.:  

MN: - Based on Concept system 2: Measures and Remedies (EN)  

Dictionary:  No suggestions for translation available.  

  

As an account of profits is a common equitable remedy in IP cases, it is 
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surprising to find that none of the listed dictionaries have an  

entry on the term.  

Comment:  An account of profits is often found in connection with damages, but must never 

be confused with damages. The account of profits is an equitable remedy that the 

claimant may choose instead of damages, if deemed appropriate by the court, 

when seeking remuneration in England. In Denmark, the account of profits is 

most closely related to the term ”krænkerens berigelse”, but this is not exclusive 

from the option of damages.   This is a situation where the Danish and English 

legal systems differ and causes a disparity. English law has a set of superordinate 

principles known as equity, which may be applied in all cases to reduce the 

severity of the common law. Thus, in all cases, equitable remedies may be 

employed in considered just or convenient to do so. This is not the case in 

Denmark.  

 

Comment  

(equivalence):  
The nearest functional equivalent to the English term would be the Danish term 

“krænkerens berigelse”. However, as mentioned in the contrastive analysis, the 

Danish counterpart is not a remedy, but a means of calculating the final amount 

of payable damages. The level of equivalence is intersection, as the rudimentary 

content of the term regards the same legal area. But as one is a remedy, an actual 

employable instrument of the law and the other is an instrument of calculation, 

the terms may be said to have partial to non-equivalence, due to the difference in 

their function. Thus, the Danish term is not a natural, nor functional equivalent. 

 

Translation strategy   

 

1. Descriptive paraphrase and definitions  

When unable to locate a natural or functional equivalent, the choice of strategy 

becomes one of descriptive paraphrasing or a definition. In this case, I have 

suggested using the definition I have created based on the concept system.   
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!
6.2.2'Danish'Term'

!

Subject Termbase 2 – Enforcing Copyrights 

 

Danish korrigerende foranstaltninger        

 

Reference for 

term:  

Immaterialrettigheder og foreløbige forbud – Petersen (2008) 

 

General 

definition:  

foranstaltninger, som anvendes til tilbagekaldelse fra handelen,  

endeligt fjernelse fra handelen, tilintetgørelse eller udlevering til den  

forurettede  

Reference for 

def.:  

Ophavsretsloven: §84 stk. 1, 2, 3 og 4. 

 

Translation: corrective measures        

 

Reference for 

term:  

Directive 2004/48/EC of the European Parliament and of the Council of 29 

April 2004  

 

General 

definition:  

measures to recall from the channels of commerce, definitive removal from the 

channels of commerce, or destruction  

 

Reference for 

def.:  

Directive 2004/48/EC of the European Parliament and of the Council of 29 

April 2004 

2. Borrowing  

A direct use of the English term, notifying the reader that the term is ST oriented 

and does not apply to the Danish legal system.  
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Dictionary:  Gyldendal suggests the translation: ”remedies”. However, this is a 

simplification when compared to the English term ”remedy”, which in this 

context is a legal remedy defined in the dictionary as ”the manner in which a 

right is enforced or satisfied by a court when some harm or injury, recognized 

by society as a wrongful act, is inflicted upon an individual.” The translation 

from Gyldendal creates a term, which is superordinate to the intended meaning. 

Comment:  The original suggestion from the dictionary, remedy, seems inadequate in 

consideration of the content of the term’s definition. There is no reason to be 

unspecific. By utilizing this termbase as a supplement to the dictionaries, a 

translator of the target audience may use a functional equivalent of the term, 

instead of simplifying by using the superordinate term - remedies.  

Comment 

(equivalence):  

The term “corrective measures” is a functional equivalent of the Danish term. 

 

When comparing the English definition with the Danish definition, the only part 

missing from the English definition, which is included in the Danish, is 

“udlevering til den forurettede”. This is known in England as delivery up. Thus, 

the two concepts can be said to be an inclusion with near equivalence and 

qualifies as a functional equivalent. As mentioned in the contrastive analysis, 

the term “korrigerende foranstaltninger” is the original Danish term, taken from 

a textbook by Clement Salung Petersen (2008).  

I translated the Danish term into corrective measures as a temporary solution. 

However, considering the fact that the Enforcement Directive uses that very 

term about the same actions that the Danish equivalent describes, then the 

translation may be said to be have an internationally approved precedent.   

 
Translation strategy   
 

1. Functional equivalent   

The implementation of the Enforcement Directive has led to its common use. 

Thus, the term corrective measures includes several remedies in the English 

legislation and can be used to mention these summarily.  
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6.3'SubZconclusion:'Terminological'Analysis'–'Part'2''

Upon completion of the terminological analysis part 2, I have presented suggestions for translation 

of the five chosen terms. In total, I have suggested the translation strategy of descriptive 

paraphrases and definitions three times, borrowing twice, neologisms once and functional 

equivalence once. Furthermore, a suggestion to use an alternative equivalent in English in 

conjunction with a borrowing occurred once.  

 To find that the strategy of descriptive paraphrases and definitions was used the most 

is not surprising. In light of the legal area’s development and the following growth in terminology, 

the translator is left with the need to explain a source bound, legal system term in a neutral language 

in order to convey the purpose and application of the legal instrument.   

 I found reason to provide two of the terms with two different suggestions for 

translation, namely account of profits and bridgehead damages. Account of profits is a common law 

remedy and has no equivalent in Danish, despite the slight overlapping of feature specifications it 

has with the Danish term “erstatning for yderligere skade”. Thus, no functional equivalent could be 

found and the choice of strategy falls on descriptive paraphrasing and definitions. The solution 

conveys in neutral terms to the reader that the term is ST bound and only finds function in the 

English legal system. The addition of a borrowing as a translation strategy is included for an 

alternative to those who are well versed in the English legal system, without indicating that the term 

is of general application in Danish law. 

 The second term that I have provided two different translation strategies for is 

bridgehead damages. The descriptive paraphrases and definitions strategy finds general use in the 

absence of functional equivalents, but to create a neologism seemed to be an equally suitable 

solution, in so far, as it has already found some use in general reference to this specific concept of 

damages.  

 The term Weights and Measures Authority proved most problematic in translation, 

which resulted in an extensive explanatory comment section. However, I do believe that by relating 

the original intent of the CDPA by converting the term into the correct departmental function, the 

receiver is helped along the way towards the best possible translation. 

In one instance, namely the term Trading Standards Officers, I was overtaken by the 

dictionary in writing this thesis, as the term had no readily available translation at the outset, but 

was to my surprise, included in Gyldendals near the end. A clear statement to the fact that this is 

indeed new and expanding territory. 
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CHAPTER'SEVEN:'CONCLUSION'
 
In this thesis I sought to analyse terminology from the enforcement of copyright in Denmark and 

England that may give cause to difficulties in translation. To do so, I put forth three research 

questions, which were to be proven, or disproven, by means of three hypotheses.  

 By means of a contrastive analysis, based on provisions of the Enforcement Directive 

and the TRIPS Agreement, I was able to uncover differences in enforcement of copyright in 

Denmark and England, some of which were caused by the differences in legal systems. This gave 

credence to my first hypothesis: “… that due to the different legal systems in Denmark and in 

England, there are differences between how the countries enforce copyright.”  

Most notable among the terms uncovered were the account of profits, an equitable 

remedy and the freezing injunction, also an equitable remedy. Both English terms originate from the 

equity laws of the English legal system, which is an additional feature of the common law that 

Danish civil law does not have. A further example is the Trading Standards Officers, which are able 

to enforce IPRs in the course of their daily duties as Weights and Measures Authority, among other 

duties. This local endeavour to curtail copyright infringement, and other IP related infringements, is 

not available in Denmark. The discovery answered my first research question: “Which disparities 

can be found in the legislation on the enforcement of copyright in Denmark and in England?” 

 Uncovering disparities between legislative measures gave a narrower perspective and 

lend aid to the uncovering of terms concerning the enforcement of copyright, which proved difficult 

in translation. Five terms of copyright enforcement origin were chosen, and proved the second 

hypothesis correct: “The second hypothesis is that if I compare the legislation on the enforcement of 

copyright in Denmark to that of England, I will uncover differences in legal terms that can prove 

difficult in a translation situation.”  

 These discoveries, based on the material found in the contrastive analysis, the 

possibility for trying the third hypothesis, which stated: “… that by carrying out a terminological 

analysis of the central legal terms, which prove difficult in translation, I will be able to establish a 

translation strategy to achieve the best possible translation.” This hypothesis led me to the creation 

of concept systems, representing the terms in hierarchical context and providing feature 

specifications. The concept systems made clear that the selected terms were all of a legal nature, or 

had specific meaning within copyright enforcement, which gave reason for a discussion of 

translation methods in general and within legal translation. This discussion led to the conclusion 
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that the translator needs a level of situational awareness, analysing the term in its context in order to 

further comprehension without compromising the legal intent of the ST. To achieve such a 

translation, and considering the importance of equivalence in legal translation, the choice of 

strategies fell on Susan Šarčević’s suggestion of local strategies, which moves from the optimal 

solution, namely that of a natural or functional equivalent, and progresses towards an idiomatic 

translation. In my conclusion, the best possible translation would be to establish functional 

equivalents where available, and to compensate for terminological incongruency with definitions 

and paraphrases, borrowings and neologisms. This answered the third research question, which 

asked: “Which translation strategies can be used in order to resolve the translation problems and 

provide the best possible translation?” 

  The third research question proved to be the hardest to answer, as the best possible 

translation can be said to be subjective according to which translation theorist is asked. However, 

the common grounds for legal translation seems to be that the translator must never lose sight of the 

originally intended message, especially if that message carries legal weight. Failing to reproduce the 

legal instrument is equally disapproved of in both camps of the translation dichotomy. Thus, my 

conclusion to the issue and my third research question was provided by my third hypothesis: “… 

that by carrying out a terminological analysis of the central legal terms, which prove difficult in 

translation, I will be able to establish a translation strategy to achieve the best possible translation.”  

The third research question left me with the means for producing translation 

suggestions to the five terms. Each term was analysed individually and the intent and message of 

the term was measured. Thereafter, by applying the best possible translation strategy for the 

situation, I was able to suggest a translation for each term. 

  



! 80!

REFERENCES''
!
Andersen, N. M., Carlquist, A. & Rubinstein, A. (2006). Retshåndhævelse af immaterialrettigheder. 

Copenhagen, Denmark. Jurist- og økonomforbundets Forlag. 

 

Arntz, Reiner (1993). Terminological equivalence and translation.“ In H. Sonneveld, K. L. Loening 

(Eds.). Applications in Interdisciplinary Communication (p. 5-19.). Amsterdam, Philadelphia. John 

Benjamins Publishing Company.  

 

Azar, Moshe (2001). Law and translation. Preserving Ambiguity in Legal Translation. In Felix 

Mayer (Ed.), Language for Special Purposes: Perspectives for the New Millennium LSP in 

academic discourse and in the field of law, business and medicine (pp. 735-740). Vol. 2. Tübingen, 

Germany. G. Narr.  

 

Bainbridge, David I. (2010). Intellectual Property. Harlow, England. Pearson Education Limited.  

 

Barty, S., Morton, J., & Scourfield, T. (October, 2013). A Short Guide to the Intellectual Property 

Enterprise Court. Retrieved from:  

http://www.cmslegal.com/A-Short-Guide-to-the-Intellectual-Property-Enterprise-Court 

 

Chesterman, Andrew (June, 2006). Memes of Translation: The Spread of Ideas in Translation 

Theory. Vol. 22. Amsterdam, Netherlands. John Benjamins Publishing Company.  

 

Colston, C. & Galloway, J. (2010). Modern Intellectual Property Law (3rd ed.). New York, NY. 

Routledge.  

 

De Groot, G. R. D. & Van Laer, C. J. P. (2008). The Quality of Legal Dictionaries: an assessment. 
In Maastricht Faculty of Law Working Paper (June, 2008). Maastricht, The Netherlands. Faculty of 
Law Universiteit Maastricht. 
 

Edmonds, T. & McMahon, K. (April, 2013). Private prosecutions for fraud offences. Morgan Place, 

London. Fraud Advisory Panel. Retrieved from: 

https://www.fraudadvisorypanel.org/pdf_show_215.pdf 



! 81!

 

European Parliament, Council. (April 4, 2004). Directive 2004/48/EC of the European Parliament 

and of the Council of 29 April 2004 On The Enforcement of Intellectual Property Rights. 

Retrieved from: 

http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:157:0045:0086:EN:PDF 

 

Gambier, Yves (2010). Translation Strategies and Tactics. In Gambier, Y. & Doorslaer, L. V. 

(Eds.), Handbook of Translation Studies (pp. 412-418). Vol. 1. Philadelphia, PA. John Benjamins 

Publishing Company.  

 

Garzone, Giuliana (2000). Legal Translation and Functional Approaches: a Contradiction in Terms? 

In La traduction juridique. Histoire, théorie(s) et pratique (pp. 395-414). Genève: École de 

Traduction et d’Interprétation, Université de Genève.  

 

HM Courts and Tribunal Services (2013). Intellectual Property Enterprise Court. Retrieved from:   

http://www.justice.gov.uk/courts/rcj-rolls-building/intellectual-property-enterprise-court 

 

Intellectual Property Office (2013a). Resolving IP disputes through the courts. Retrieved from: 

http://www.ipo.gov.uk/ipenforce/ipenforce-dispute/ipenforce-courts.htm 

 

Intellectual Property Office (2013b). Commencement of Criminal Justice and Public Order Act 

(CJPO) 1994 Provision Relating to Copyright.  Retrieved from: 

http://www.ipo.gov.uk/cjpo1994.pdf 

 

Kulturministeriet (June 25, 2009). Rapport fra møderækken om håndhævelsen af ophavsretten på 

internettet. Retrieved from: http://kum.dk/servicemenu/publikationer/2009/rapport-fra-moderakken-

om-handhavelse-af-ophavsretten-pa-internettet/ 

 

Lambert, Jane (March, 2009). Enforcing Intellectual Property Rights: A Concise Guide For 

Business, Innovative and Creative Individuals.  Oxon, Great Britain. Ashgate Publishing Group. 

 

Madsen, Bodil (2007). Terminologi 1 – principper og metoder. Århus, Denmark. Academica. 



! 82!

 

Madsen, B. N. & Thomsen, H. E. (2006). Ontologies and terminological concept modeling. 

[PowerPoint slides]. Retrieved from: www.eaft-aet.net/fileadmin/files/VAKKI/bnm-het.ppt 

 

McGurk, A. (May, 2009). Account of profits v damages: when and why does it matter? 

Retrieved from:  

http://www.inhouselawyer.co.uk/index.php/media-entertainment-a-sport/7319-account-of-profits-v-

damages-when-and-why-does-it-matter 

 

Nida, Eugene (2004). Principles of Correspondence. Venuti, L. & Baker, M. (Eds The Translation 

Studies Reader (pp. 126-140). New Fetter Lane, London. Routledge. 

  

Nida, E. A. & Taber, C. R. (1982). The Theory of Practice and Translation. Vol. VIII. Leiden, The 

Netherlands. E. J. Brill. 

 

Nord, Christiane (May, 2006). Loyalty and fidelity in specialized translation. In Tradução e 

localização Confluências – Revista de Tradução Científica e Técnica (pp. 29-41). Nr. 4. 2006.  

 

Petersen, C. S. (2008). Immaterialrettigheder og foreløbige forbud. Jurist- og Økonomiforbundets 

Forlag. Denmark. 

 

Pym, Anthony (2010). Exploring translation theories. New York, NY. Routledge. 

 

Shippey, Karla, C. (2002). A Short Course in International Intellectual Property Rights : Protecting 

Your Brands, Marks, Copyrights, Patents, Designs, & Related Rights Worldwide. 3rd Edition. 

Novato, California, USA. World Trade Press. 

 

Riis, Thomas (August, 2008). Immaterialrettens særlige procesformer. De nordiske Juristmøder. 

Printed in: Forhandlingene ved Det 38. nordiske Juristmøde i København, 21.-23. august 2008.  

 

Šarčević, Susan (1997). A new approach to legal translation. The Hague, The Netherlands. Kluwer 

Law International.  



! 83!

 

Schovsbo, J., & Rosenmeier, M. (2013). Immaterialret: ophavsret, patentret, brugsmodelret, 

designret, varemærkeret. Copenhagen. Jurist- og Økonomiforbundets Forlag.  

 

Siebrasse, N.V. & Stack, A.J. (2007). Vol 24 NO. 2. Canadian Intellectual Property Review, pp. 

153-188). Retrieved from: 

http://www.duffandphelps.com/sitecollectiondocuments/reports/DUF_damages_calculations.pdf 

 

Suonuuti, Heidi (2012). Termlosen. Kort innføring i begrepsanalyse og terminologiarbeid. Finland. 

Tekniikan Sanastokekus ry – Centralen. 

 

Than, C. & Elvin, J. (September, 2013). Private Prosecutions for criminal offences in England and 

Wales: Time for a code? Retrieved from: 

http://acontrarioicl.com/2013/09/30/private-prosecutions-for-criminal-offences-in-england-and-

wales-time-for-a-code/ 

 

Thomas, Patricia (1993). Choosing the headwords from laguage-for-special-purposes (LSP) 

collocations for entry into a terminology data bank (term bank) (pp. 43-68). In Sonneveld, Helmi B. 

Loening, Kurt L. (1993). Terminology : Applications in Interdisciplinary Communication. 

Philadelphia, USA. John Benjamins Publishing Company.  

 

Vermeer, H. J. (2004) Skopos and Commission in Translation Action. (Chesterman, A., Trans.) pp. 

221-232 in Venuti, L. & Baker, M. (eds.), The Translation Studies Reader. New Fetter Lane, 

London. Routledge. 

 

Weywardt, H. & Jørgensen, F. (2013). Strafferetlig forfølgning af varemærekrænkelser. UfR 

Online. Karnov Group, Denmark. Retrieved from: 

http://www.maqs.com/sites/default/files/Strafferetlig%20forf%C3%B8lgning%20af%20varem%C3

%A6rkekr%C3%A6nkelser.pdf 

 

 



! 84!

World Intellectual Property Organization (2004). WIPO Intellectual Property Handbook (2nd ed.). 

Retrieved from:  

http://www.wipo.int/export/sites/www/freepublications/en/intproperty/489/wipo_pub_489.pdf 

 

World Trade Organization (April 15, 1994). Agreement on Trade-Related aspects of 

Intellectual Property Rights. Retrieved from: http://www.wto.org/english/docs_e/legal_e/27-

trips.pdf 

 

Økonomi- og Erhvervsministeriet (March, 2008). Rapport om Piratkopiering. Retrieved from: 

http://ip-center.dkpto.dk/media/49111/rapportpiratkopiering.pdf 

  



! 85!

APPENDIX'A'Z'Email'from'Paul'Gretton'
 
[Although in breaching APA guidelines by including personal correspondence, the following e-mail 
has been included, as it is deemed to provide essential information regarding the definition of 
Trading Standards Officers,] 
 
Dear Morten, 
Thank you for your enquiry.  The information you have is basically correct.  There is no legal 
definition of the job title “Trading Standards Officer”.  As the UK Trading Standards Service is 
provided by over 200 local authorities there are marked differences in the job titles and roles of 
officers from one area to another.  In many authorities the “Trading Standards Officer” (TSO) title 
is only given to those who posses the full complement of qualifications.  In other authorities it is 
used more generically for any officer given authorisation by the local authority.  UK law demands 
that officers possess specific qualifications to enforce a small number of statutes; these include 
Weights and Measures, Food Safety and some Animal Health and Feeding Stuffs legislation. Other 
areas within the Trading Standards remit, including intellectual property, can be enforced by 
unqualified staff who are authorised to do so by the local authority employer.  In reality these 
officers are usually appointed for their prior knowledge or will be trained once employed by the 
local authority.  In my authority for example the authorised staff are all called “Trading Standards 
Officer” but are deemed to be at level 1,2,3, or 4 depending upon their level of qualification and 
experience.  I am a Level 4 Officer for example and possess the full qualification along with nearly 
30 years experience.  In some authorities the title “Enforcement Officer” or “Authorised Officer “ 
will be used for unqualified staff. 
To further complicate matters, Trading Standards do not have the exclusive enforcement of 
Intellectual property legislation, the police for example can use Fraud Act and Copyright legislation 
to prosecute offenders should they wish. 
 
I hope this helps, it is not an easy thing to explain!  The Trading Standards Institute Website 
www.tsi.org is a good source of further information. 
Good wishes with your studies. 
 
Kind Regards, 
Paul Gretton  Duty Officer - Trading Standards, Adult Social Care, Health and Public Protection. 
Nottinghamshire County Council County House, Mansfield, NG19 7AQ 
Duty / Admin: 01623 452 005                 
trading.standards@nottscc.gov.uk 
!


