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Executive Summary 
 

MiFID  is a topic which has proven significant for the financial  industry.  In this paper  I have 

tried to determine how MiFID has affected divisions of the banking  industry  in Norway. By 

looking at Sparebank 1 SR‐Bank which is a large bank based on assets, and a part of the 3rd 

largest banking alliance in Norway. This makes them a good candidate as a case example as 

they are both an  individual bank, and a part of a  larger alliance. The  issues covered  in this 

paper  includes a brief description of which  financial products are available  to  investors  in 

Norway while emphasizing what effects MiFID brings. Hereunder the effects of currency as 

an  investment product and the  issues of MiFID as not all currency  investment products are 

subject to MiFID. 

Further  I have  looked at the consequences of MiFID  in relation to the financial crisis, what 

aspects of MiFID have been strengthened or weakened by the crisis. This I have tied together 

with  what  effects  MiFID  has  had  on  issues  surrounding  investment  advisory  and  fee 

structure.  

MiFID  has  not  only  brought  negative  issues  along  being  that  it  is  a mandatory  piece  of 

legislation,  it  has  also  brought  along  strategic  issues  and  new  business  opportunities  and 

openings for companies. It has been a platform for reviewing and adapting in what direction 

they wish to continue developing their business.  

Before concluding my finds, I have looked at issues that are critiqued as a part of MiFID.  The 

most important issue is that of the home state advantage where the playing field is not level 

for all even though that is a significant goal of MiFID.  

I have found that in order to gain positive effects from MiFID as a tool it is important to keep 

in mind that it needs to be used as a dynamic tool. It is not enough to make the customer fill 

out a form to become an approved customer. It is a challenge to on a periodic basis update 

the customer  input and  inform the customer of the consequences of his profile.  If applied 

statically it will be viewed upon as an administrative burden which does not add value.   



Acknowledgements 

 

I wish to thank Sparebank1 SR‐Bank for giving of their time and information along with their 

feedback  as  a  discussion  partner  to make  this  paper  possible.  I  also want  to  thank  Finn 

Østrup at Copenhagen Business School for the guidance and feedback he has provided.  

 

Kristian Sakkestad 



 1 

Table of contents 
 
 1 Introduction   ........................................................................................................................ 2

1.1 Why   .............................................................................................................................. 2
1.2 Problem definition   ....................................................................................................... 4
1.3 Methodology   ............................................................................................................... 5
1.4 Delimitations   ................................................................................................................ 7

2 Key Aspects of MiFID   .......................................................................................................... 8
2.1 Background Information   .............................................................................................. 8
2.2 Authorization, regulation and passporting   ............................................................... 11
2.3 Investor classification under MiFID   ........................................................................... 12
2.4 Client order handling   ................................................................................................. 15
2.5 Best execution   ........................................................................................................... 16
2.6 Other aspects of MiFID   .............................................................................................. 17

3 Structural changes under MiFID   ....................................................................................... 20
4 The Financial market in Norway   ....................................................................................... 24

4.1 Financial products available in Norway   ..................................................................... 26
4.1.1 Currency trading   ................................................................................................. 28

5 About Sparebank 1 SR-Bank   ............................................................................................. 31
6 The consequences of MiFID   ............................................................................................. 36

6.1 What has happened  ................................................................................................... 36
6.2 The role of the financial crisis   .................................................................................... 37
6.3 Investment Advisory   .................................................................................................. 41
6.4 Fee structure   .............................................................................................................. 47
6.5 Organizational structure   ............................................................................................ 49
6.6 Compliance issues   ...................................................................................................... 52
6.7 Strategic issues   .......................................................................................................... 55
6.8 New business opportunities   ...................................................................................... 56

7 Criticism of issues addressed by MiFID   ............................................................................ 58
7.1 Gold Plating  ................................................................................................................ 58
7.2 Silver Plating   .............................................................................................................. 60
7.3 Home State advantages   ............................................................................................. 61

8 Conclusion   ........................................................................................................................ 63
9 References   ........................................................................................................................ 67
10 Appendix 1   ........................................................................................................................ 71
11 Appendix 2   ........................................................................................................................ 73
12 Appendix 3   ........................................................................................................................ 74



 2 

 

1 Introduction 

1.1 Why 

 

The European Union’s (EU) directive 2004/39/EC on Markets in Financial Instruments 

Directive (MiFID) was approved by the European Parliament and the European Council on 

April 21st 2004. The Commission directive 2006/73/EC contains the implementation 

measures and organizational requirements and operating conditions for investment firms 

subject to MiFID.  

 

Both during the planning of and the implementation process much has been written about 

MiFID (Markets in Financial Instruments Directive); it is an important piece of European 

legislation that has affected the entire financial industry. From investment advisory to 

trading places, MiFID has influenced it all.  

 

From a capital markets perspective MiFID will try to bring efficiency and liquidity to the 

market; from the investor/client standpoint, it will hopefully reduce costs and increase risk-

adjusted returns, and finally, if implemented as intended, it could ultimately reduce certain 

types of costs for firms as well.  

 

MiFID has been covered both academically and in the business press and because of the 

wide span of MiFID the literature has discussed everything from the legal issues and 

expenses contributed by MiFID, to what business opportunities will follow in its wake. 

However, most of the academic publications have been on the legal issues. With my 

scholarly background being in the fields of finance and strategic management I have decided 

to focus my master’s thesis on how banks can turn the legal requirements into business 

opportunities and use the time of change to restructure their business. It is a good 

opportunity to assess three key questions: 

 

 What services are you providing? 
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 Where and to whom are you providing them? 

 How are you providing them? 

Many of the contributions by the press on MiFID have focused on the adaptation costs for 

organizational and operational functions with IT systems as a key issue. What is often not 

fully considered is that the directive also presents itself with considerable opportunities and 

challenges for the business models and future strategy of the financial services industry. I 

will try to bring focus to this area by looking at post effects of MiFID and thereby try to bring 

my findings into the open. 

 

According to KPMG’s report “Capturing value from MiFID” which they produced together 

with the Economist Intelligence Unit; “MiFID is about strategy, competition, and customer 

relationships. There are strategic opportunities, but it is a huge challenge. The overall 

objective is both to level the playing field for providers and investors and to increase 

competition within the EU capital markets, thus increasing liquidity, lowering the cost of 

capital, and making the EU as a whole more competitive vis-à-vis the rest of the world.“ This 

statement confirms MiFID as a source of business opportunities and as a topic which is 

highly relevant for the banking and investment communities. 

 

Shortly after MiFID was launched as next financial legislation of the European Union, 

Commissioner McCreevy1 gave a speech to London stock exchange during their Christmas 

lunch December 16th 2005. He stated: For those prepared to adapt and to make the 

necessary preparation for MiFID, the opportunities in this new landscape of open and 

competitive marketplaces will be enormous.  However, those market ostriches that leave 

their heads in the sand will be seriously weakened2

 

. 

To illustrate the key questions listed I have used the Norwegian Sparebank 1 SR-Bank 

(hereafter SR-Bank) as a case example. I have compared the actions of SR-Bank to those of 

other European banks, both similar and different in size. With this I have tried to illustrate 

what they have done different from other banks in both positive and negative regards.  

                                                 
1 European Commissioner for the Internal Market and Services, he is responsible for the European Union’s 
policy on the functioning of the internal market of 480 million people across 27 Member States. 
http://ec.europa.eu/commission_barroso/mccreevy/index_en.htm  
2 Skinner. C – The future of investing after MiFID pp183 

http://ec.europa.eu/commission_barroso/mccreevy/index_en.htm�
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1.2 Problem definition 

 

In this paper I will try to illustrate the changes that have occurred on a business level. By 

analyzing the steps taken by Sparebank 1 SR-Bank in Norway, I will try to explore the effect 

MiFID has had on a strategic level for them.  

 

By looking at the key questions listed in chapter 1.1  

 What services are you providing? 

 Where and to whom are you providing them? 

 How are you providing them? 

 

I will further expand these questions and look at organizational issues, investment advisory, 

compliance issues and new business opportunities and how the financial crisis has affected 

the way MiFID has been dealt with. 
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1.3 Methodology 

 

I have structured this paper by describing the most important features of MiFID, with a 

superficial description of the implementation process. I have gathered information from the 

available sources such as advocacy groups, presentations from conferences held on the 

topic, consulting firms, and interviews with management and resources within the banking 

community. In some chapters there are paragraphs extracted from the original text of the 

Directive. The text is kept in its full form where it is appropriate to do so.  

 

A graphical illustration of the papers structure is as follows:  

Figure 1 

 

 

The paper is divided into 8 main chapters. These chapters are designed to cover the essence 

of the problem definition stated in chapter 1.2.  

 

 Chapter 1 is the introductory chapter that contains why, problem definition, 

methodology and delimitations. 

 Chapter 2 defines the key aspects of MiFID. It describes why, when and how MiFID 

was introduced. It will also cover the scope and scale of MiFID as a common 

Introduction 
 

Problem Statement 

Key Aspects of MiFID 

Conclusion 

Discussion 

The Norwegian Financial Market and 
SR-Banks position 

Consequences of 
MiFID 

Criticism of Issues 
Addressed by MiFID 
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European directive. It starts with describing the process of authorization, regulation 

and passporting. From there it defines investor classification under MiFID, and the 

requirements towards client order handling, and best execution is described in 

accordance to MiFID. Lastly it describes the changes and newly introduced trading 

places. In accordance with the available trading places, pre-and post-trade 

transparency is described. 

 Chapter 3 covers the structural changes that were made necessary by the 

introduction of MiFID. It acts as a breaking point and as a secondary introduction, 

moving focus away from the descriptive issues of the previous chapters. 

 Chapter 4 describes the financial market in Norway. It describes the financial 

products available in Norway and covers currency trading as an issue MiFID does not 

cover. 

 Chapter 5 describes SR-Bank and some of the issues they have experienced. 

 Chapter 6 describes the consequences of MiFID. It describes what has happened as a 

result of MiFID so far, what role of the financial crisis has played in the introduction. 

It covers the role of the independent advisors, and how the fee structure of the 

advisors can change what advice they give according to what gains themselves the 

most. MiFID has also drastically changed the way banks can do business; therefore 

they have had to change much of their organizational structure in order to be 

compliant. This has brought with it significant strategic issues, and opened for new 

business opportunities. This chapter is illustrated with examples and experiences 

from SR-Bank. 

 Chapter 7 criticizes issues addressed by MiFID, hereunder gold- and silver-plating and 

home state advantages. 

 Chapter 8 is the conclusion. 
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1.4 Delimitations 

 

MiFID is a wide topic that can be divided into two main areas, legal issues and business 

issues. With my background from finance and strategic management I have chosen not to 

emphasize on the legal issues surrounding MiFID, but rather focus on the business issues 

that present themselves. The legal topics that are most prudent are described in their 

business context and in what way they affect the business operations. 

 

The business issue of MiFID is still a wide topic, and I have chosen not to focus on the areas 

of how exchanges and the new marketplaces interact and work, and the area around 

clearing and execution of securities transactions. I will therefore direct my focus on the 

effect MiFID has had on banking mainly looking at issues applicable to the Norwegian 

banking sector. I will not put any emphasis on the IT implementation issues. 
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2 Key Aspects of MiFID 

2.1 Background Information 

 

According to the Norwegian Odelsting Proposition nr 34 the main purpose of Markets in 

Financial Instruments Directive (MiFID) is to contribute to the development and secure the 

European financial markets effectiveness, integrity, and transparency together with 

promoting investors trust in the markets. 

 

In general, MiFID will cover most, if not all firms subject to the Investment Services Directive 

(ISD), plus some that were not covered by the ISD. ISD was the European Union’s investment 

directive in force before MiFID was applied. The financial instruments that were covered by 

ISD were stock, futures, options, forward rate agreements and interest and currency swaps. 

Derivatives on raw materials and commodities were not covered. MiFID on the other hand 

covers almost all tradable financial products with the exception of certain foreign exchange 

trades. This includes commodity and other derivatives such as freight, climate and carbon 

derivatives, which were not covered by ISD. The part of a firm's business that is not covered 

by the above is not subject to MiFID’s requirements. This is an important feature as many 

banks deal within other areas of business as well. So that the organizational changes only 

affect the parts of a firms business that is covered by MiFID. 

 

The most important feature that has pushed MiFID forward is the change from a system 

dominated by the banking industry to a market based financial system. The ISD could not 

completely remove the barriers against an optimal internal market in the European Union, 

therefore MiFID was created as a part of Financial Services Action Plan (FSAP) in 1999 as a 

cornerstone and solution to remove the remaining barriers.  

 

MiFID affects: 

 Investment banks; 

 Portfolio managers; 

 Stockbrokers and broker dealers; 
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 Corporate finance firms; 

 Many futures and options firms;  

 Some commodities firms. 

 

In some other areas, the position for firms will be less clear-cut. Retail banks and building 

societies will be subject to MiFID for some parts of their business for example, the sale of 

securities, or investment products which contain securities but not for others. And there is 

the prospect particularly in the retail market of firms competing for the same type of 

business being subject to different regulatory standards, depending on whether the firm falls 

within the scope of MiFID3

 

 

MiFID distinguishes between investment services and activities which are defined as “core 

services” and ancillary services which in turn are defined as “non-core” services in order to 

determine which firms are affected by MiFID and which are not. The detailed description of 

each category is found in Annex 1 Sections A and B of MiFID which is attached in Appendix 1. 

If a firm performs both investment services and activities, it is subject to MiFID in respect 

both of these and also of ancillary services. However if a firm only performs ancillary 

services, it is not subject to MiFID. 

 

MiFID is the broadest EU regulation to date.  It covers Costumers & products, Transacting 

the offerings, Transparency & reporting and Governance and controls. The implication of the 

broad span of MiFID is to try to increase competition between investment firms and trading 

places and increased investor protection. The greatest impact on MiFID stakeholders is 

placed on the investment firms. The other two stakeholders are the clients and the trading 

places. The borders between the different stakeholders are not written in stone, so that 

some issues affect more than one stakeholder. 

 

It is almost impossible to reconcile the interests of all European stakeholders in a truly 

balanced manner. Following the Darwinian logic of financial markets, there will inevitably be 

                                                 
3 FSA UK (2005), Planning for MiFID 
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certain classes of stakeholders which will benefit the most from the new regulatory regime, 

sometimes at the expenses of others.4

 

 

MiFID therefore affects practically all the functions of the firm such as:  

 Front, middle and back-office and reporting systems 

 Sales, customer service and consulting 

 Compliance and legal issues 

 Accounting 

 Internal audits 

 Company management 

 Organization and processes 

 

The main theme in the development of the MiFID was finding a balance between the 

occasionally conflicting goals of encouraging market competition and enhancing market 

quality. MiFID is revolutionizing in its field, with regards to the level of control in details and 

reporting as it is a maximum harmonization directive. This means that means that national 

law may not exceed the terms of the legislation. In practice, this prohibits gold-plating of 

European legislation when it is transposed into national law which is further described in 

chapter 7. They have tried to build MiFID on industry best-practice and issues that were 

lacking within ISD, so even though it is very comprehensive, it should not be viewed upon as 

a “Big Bang”5

 

, where all the rules of the game suddenly change. MiFID is about changing 

behaviors and sales practices where the front end interacts with clients, whether 

professional or retail.  

                                                 
4 Chirico, Alessandra (2007), Suitability and Appropriateness under MIFID: ‘Faithful watchdogs’ or ‘terrible 
twins’?, ECMI Policy Brief  
 
5 1986 Deregulation of the market, known as “Big Bang”: 

 Ownership of member firms by an outside corporation is allowed.  
 All firms become broker/dealers able to operate in a dual capacity.  
 Minimum scales of commission are abolished.  
 Individual members cease to have voting rights.  
 Trading moves from being conducted face-to-face on a market floor to being performed via computer 

and telephone from separate dealing rooms.  
 The Exchange becomes a private limited company under the Companies Act 1985. 

Source: London Stock Exchange 
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MiFID has the intention to act as a catalyst for significant innovation and market structure 

changes as it impacts almost all areas of the financial industry. From advice to exchanges, it 

is all covered by MiFID. MiFID wishes to increase trading volumes and financial information 

flows by increasing transparency which is discussed in chapter 2.6. As a possible effect, this 

can lower costs for issuers and investors as competition increases. As electronic trading has 

become best practice in most of the industry in order to remain competitive as new trading 

venues appear and cross-border trading is made easily accessible. This creates deeper, more 

liquid integrated capital markets and could therefore be an actual threat against the national 

exchanges. 

 

The Investment Services Directive (ISD) from 1993 was the most important piece of 

legislation for investment activities and the financial markets until MiFID was established as 

its successor. ISD was introduced to create an inner financial market by using some common 

guidelines. The main purpose of ISD was to create a European Passport that gave banks and 

investment firms access to trade across borders and establish offices in other EU countries. 

 

The evolution of infrastructure such as communications technology has allowed easier 

access to cross border trading through online-trading. Together with the introduction of the 

common currency, the EURO, which removed the currency risk factor of cross border trading 

in most of the European Union, increased the need of common regulation. 

 

MiFID has been applied as a regulatory framework for all 27 European Union countries and 

the three European Economic Community countries; Iceland, Liechtenstein, and Norway. 

 

2.2 Authorization, regulation and passporting 

 

The firms who are covered by MiFID are regulated and authorized by their “Home Member 

State6”. The implication of this is that once it has acquired the MiFID Passport7

                                                 
6 Article 4.20 ‘Home Member State’ means: 

 it can freely 

(a) in the case of investment firms: 
(i) if the investment firm is a natural person, the Member State in which its head office is situated; 
(ii) if the investment firm is a legal person, the Member State in which its registered office is situated; 
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operate in the other MiFID countries, so-called “Host Member State8

 

”. This is different from 

the ISD as it then required authorization in every country a firm was present in. This is 

further discussed in chapter 6 and 7. 

2.3 Investor classification under MiFID 

 

One of the main aspects of MiFID is the changes made in investor protection. To ensure 

correct protection clients are classified into three categories: 

1. Retail 

2. Professional 

3. Eligible Counterparty 

 

A professional client is defined by the MiFID directive Annex II as “a client who possesses the 

experience, knowledge and expertise to make its own investment decisions and properly 

assess the risks that it incurs.” Further a professional client must meet the following criteria’s 

from Annex II: 

1) Entries which are required to be authorized of regulated to operate in the financial 

markets. The list below should be understood as including all authorized entries 

carrying out the characteristic activities of the entities mentioned: entities authorized 

by a Member State under a Directive, entities authorized or regulated by a Member 

State without reference to a Directive, and entities authorized and regulated by a 

non-Member State:  

a) credit institutions; 

b) investment firms; 

                                                                                                                                                         
(iii) if the investment firm has, under its national law, no registered office, the Member State in which its head 
office is situated; 
7Article (23) Level 1: An investment firm authorized in its home Member State should be entitled to provide 
investment services or perform investment activities throughout the Community without the need to seek a 
separate authorization from the competent authority in the Member State in which it wishes to provide such 
services or perform such activities. 
8 Article 4.21 ‘Host Member State’ means the Member State, other than the home Member State, in which an 
investment firm has a branch or performs services and/or activities or the Member State in which a regulated 
market provides appropriate arrangements so as to facilitate access to trading on its system by remote 
members or participants established in that same Member State; 
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c) other authorized or regulated financial institutions 

d) insurance companies 

e) collective investment schemes and their management companies 

f) pension funds and their management companies 

g) commodity and commodity derivative dealers 

h) locals 

i) other institutional investors 

2) Large undertakings meeting two of the following size requirements on a company 

basis: 

a) Balance sheet total of  €20m 

b) Net turnover of €40m 

c) Own funds of €2m 

3) National and regional governments, public bodies that manage public debt, Central 

Banks, international and supranational institutions such as the World Bank, the IMF, 

the ECB, the EIB and other similar international organizations. 

4) Other institutional investors whose main activity is to invest in financial instruments, 

including entities dedicated to the securitization of assets or other financing 

transactions. 

 

Any client who does not meet these requirements is, by default, treated as a Retail Client, 

and is eligible for the highest level of investor protection. MiFID Article 4.1.12 states that a 

‘Retail client’ means a client who is not a professional client. 

 

As for Eligible Counterparts, they are defined in article 24.2 of MiFID. They are mostly not 

affected by MiFID and are granted the lowest degree of investor protection and in many 

cases no protection at all. Eligible Counterparts are defined as: 

- Investment firms; 

- Credit institutions; 

- Insurance companies; 

- UCITS and their management companies; (Undertakings for Collective Investments in 

Transferable Securities) 
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- Pension funds and their management companies; 

- Other financial institutions authorized and regulated under Community legislation or 

the national law of a Member State; 

- Undertakings exempted from the application of MiFID under Article 2(1)(k) or (l); 

- National governments and their corresponding offices, including public bodies that 

deal with public debt; central banks and supranational institutions. 

 

Moving between categories is possible upon request and is called opting up or down as one 

can move between all levels of investor protection. An example here is a professional client 

requesting a higher degree of protection as a retail client if they feel that they are unable to 

assess the risks involved in the investments. As for retail clients they may request to opt up 

to be classified as professionals or eligible counterparts. The rationale behind opting up is to 

gain access to investment products not available to retail clients. However they must satisfy 

at least two of the following requirements from MiFID Annex II, II.1: 

1) The client has carried out transactions, in significant size, on the relevant market at 

an average frequency of 10 per quarter over the previous four quarters, 

2) The size of the client's financial instrument portfolio, defined as including cash 

deposits and financial instruments exceeds € 500 000, 

3) The client works or has worked in the financial sector for at least one year in a 

professional position, which requires knowledge of the transactions or services 

envisaged. 

 

In addition to these quantitative requirements there are also qualitative requirements retail 

clients must fulfill in order to be categorized as a professional client. Their knowledge of 

financial issues is tested with adequacy assessments and the following requirements from 

MiFID Annex II, II.2: 

1) They must state in writing to the investment firm that they wish to be treated as a 

professional client, either generally or in respect of a particular investment service or 

transaction, or type of transaction or product, 

2) The investment firm must give them a clear written warning of the protections and 

investor compensation rights they may lose, 
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3) They must state in writing, in a separate document from the contract, that they are 

aware of the consequences of losing such protections. 

 

An issue with client classification is that if a company establishes a new company for a 

specific investment it can be classified as retail even if the owner is classified as professional. 

This ties together with the ability to opt up or down in search of a different degree of 

investor protection. This makes it easier for the company if they are involved in multiple 

investments and wish to have different classifications and it also makes it easier for the 

banks to control their obligations toward the investor if the investments fail. 

 

2.4 Client order handling 

 

The client classification system is put to use as MiFID has introduced requirements relating 

to the information that has to be captured when accepting orders from clients. This is done 

to ensure that the firm is acting in the client's best interests and how to execute orders from 

different clients. 

 

Article 22.1 of the directive states: Member States shall require that investment firms 

authorized to execute orders on behalf of clients implement procedures and arrangements 

which provide for the prompt, fair and expeditious execution of client orders, relative to 

other client orders or the trading interests of the investment firm. These procedures or 

arrangements shall allow for the execution of otherwise comparable client orders in 

accordance with the time of their reception by the investment firm. 

 

The MiFID Implementing Directive describes in article 47 the general principles of client 

order handling as follows:  

1) Member States shall require investment firms to satisfy the following conditions 

when carrying out client orders: 

a) They must ensure that orders executed on behalf of clients are promptly and 

accurately recorded and allocated; 
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b) They must carry out otherwise comparable client orders sequentially and 

promptly unless the characteristics of the order or prevailing market 

conditions make this impracticable, or the interests of the client require 

otherwise; 

c) They must inform a retail client about any material difficulty relevant to the 

proper carrying out of orders promptly upon becoming aware of the difficulty. 

2) Where an investment firm is responsible for overseeing or arranging the settlement 

of an executed order, it shall take all reasonable steps to ensure that any client 

financial instruments or client funds received in settlement of that executed order 

are promptly and correctly delivered to the account of the appropriate client. 

3) An investment firm shall not misuse information relating to pending client orders, 

and shall take all reasonable steps to prevent the misuse of such information by any 

of its relevant persons. 

 

Client order handling is designed to ensure the rights of the client given their classification of 

retail, professional or eligible counterpart. To ensure these rights, both the back and front 

office functions of the firm are involved. The client order handling differs between retail, 

professional and eligible counterparts in the same way as with client classification, where 

retail clients are treated under the assumption that they have the least amount of 

knowledge and professional clients and eligible counterparts have the highest degree of 

knowledge and are therefore assumed to know what they are doing.  

 

This is a significant part of MiFID’s conduct of business rules and together with the best 

execution requirements ties together MiFID’s contractual obligations towards clients. 

 

2.5 Best execution 

 

Best execution is described in Article 21.1, Obligation to execute orders on terms most 

favorable to the client, and states the following: Member States shall require that 

investment firms take all reasonable steps to obtain, when executing orders, the best 

possible result for their clients taking into account price, costs, speed, likelihood of execution 
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and settlement, size, nature or any other consideration relevant to the execution of the 

order. Nevertheless, whenever there is a specific instruction from the client the investment 

firm shall execute the order following the specific instruction. 

 

MiFID (33) states that: It is necessary to impose an effective ‘best execution’ obligation to 

ensure that investment firms execute client orders on terms that are most favorable to the 

client. This obligation should apply to the firm which owes contractual or agency obligations 

to the client. 

 

It is important to note that best execution does not necessarily mean executing the order at 

the best price. Other factors may enter into the equation as well. As an example this might 

be if the client is trying to buy an illiquid share where it is more important to gain control of 

the shares than buying them for the lowest possible price. 

 

2.6 Other aspects of MiFID 

 

One of the goals of MiFID is to create greater competition amongst the different players on 

the European financial market. This is done partially by the removal of the concentration 

rule (Article 14.3) of the 1993 ISD. The concentration rule allowed national authorities to 

limit retail investor orders to only be executed on a “regulated market9

 

”. According to MiFID 

the market structure is much more complicated and it gives the investor many more 

opportunities to explore by introducing new trading places. 

There are three main forms of trading: 

1) Regulated marketplaces 

2) Multilateral Trading Facilities (MTF) 

3) Systematic Internalization (SI) 

 

                                                 
9 Davies, Dufour and Scott-Quinn (2006) have examined the impact of the repeal of the concentration rule on 
market fragmentation“ - Ryan Davies – MiFID and a changing competitive landscape 
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The regulated Marketplaces are what we know as stock exchanges and authorized 

marketplaces. Article 4.1.14 of MiFID defines a regulated market as “"Regulated market" 

means a multilateral system operated and/or managed by a market operator, which brings 

together or facilitates the bringing together of multiple third-party buying and selling 

interests in financial instruments - in the system and in accordance with its non-discretionary 

rules - in a way that results in a contract, in respect of the financial instruments admitted to 

trading under its rules and/or systems, and which is authorized and functions regularly and 

in accordance with the provisions of MiFID Title III;( Regulated markets) 

 

The Multilateral Trading Facilities (MTF) is a new form of trading place introduced by MiFID, 

and like the regulated marketplaces they bring buyers and sellers together. MiFID article 

4.1.15 defines a MTF as”Multilateral trading facility (MTF) means a multilateral system, 

operated by an investment firm or a market operator, which brings together multiple third-

party buying and selling interests in financial instruments in the system and in accordance 

with non-discretionary rules in a way that results in a contract in accordance with the 

provisions of Title II;(Authorization and operating conditions for investment firms)”  

 

Examples of MTFs are Chi-X which acts as an alternative to the London Stock Exchange, 

Frankfurt Stock Exchange and OMX. Project Turquoise is another MTF which differs from Chi-

X by that it was designed by 9 investment banks, BNP Paribas, Citi, Credit Suisse, Deutsche 

Bank, Goldman Sachs, Merrill Lynch, Morgan Stanley, Société Générale and UBS. 

 

The last form of trading is done by a Systematic Internalizer. This is when a firm executes 

orders from its clients against its own book or against orders from other clients. MiFID article 

4.1.7 defines a Systematic Internalizer (SI) as “…means an investment firm which, on an 

organized, frequent and systematic basis, deals on own account by executing client orders 

outside a regulated market or an MTF;” 

 

MiFID has requirements regarding pre-trade transparency. That entitles operators of 

continuous order-matching systems must make aggregated order information on “liquid 

shares” available at the five best price levels on the buy and sell side for quote-driven 



 19 

markets, and the best bids and offers of market makers10

 

 must be made available. This is 

described in article 27: Obligation for investment firms to make public firm quotes and in 

article 29: Pre-trade transparency requirements for MTFs and the pre-trade transparency 

requirements for regulated markets are described in article 44. 

Article 27.1 also states “…The provisions of this Article shall be applicable to Systematic 

Internalizers when dealing for sizes up to standard market size. Systematic Internalizers that 

only deal in sizes above standard market size shall not be subject to the provisions of this 

Article…” Further article 27.4 states that “The competent authorities shall check: (a) that 

investment firms regularly update bid and/or offer prices published in accordance with 

paragraph 1 and maintain prices which reflect the prevailing market conditions;” These 

articles combined ensure correct pre-trade transparency for all parties involved. 

 

MiFID also has requirements regarding post-trade transparency which requires that firms 

publish the price, volume and time of all trades in listed shares, even if executed outside of a 

regulated market, unless certain requirements are met to allow for deferred publication. 

This is described in Article 28: Post-trade disclosure by investment firms, Article 30: Post-

trade transparency requirements for MTFs and Article 45 regarding Post-trade transparency 

requirements for regulated markets. These articles combined ensure correct post-trade 

transparency for all parties involved. 

                                                 
10 Definition: MiFID article 4.8 ‘Market maker’ means a person who holds himself out on the financial markets 
on a continuous basis as being willing to deal on own account by buying and selling financial instruments 
against his proprietary capital at prices defined by him; 
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3 Structural changes under MiFID 

 

The three main effects of MiFID so far in Norway can be said to be:  

1. Different licensing requirements than in Europe. 

2. New activities covered by the obligation to acquire a license. 

3. Formalized requirements towards good business practice and must be documented 

in a greater degree than previously.  

 

The most significant change under MiFID in Norway is the scope of services subjected to 

licensing. First, MiFID has changed which financial instruments trigger the obligation to 

acquire a license to also include credit derivatives and commodity derivatives. Commodity 

derivatives were already defined as financial instruments, but it was first under MiFID firms 

that traded only commodities derivatives were subject to licensing as investment firms. The 

complete list of financial instruments affected by MiFID can be found in MiFID Section C.11

 

 

Secondly, MiFID expanded the definition of what financial services trigger the obligation to 

acquire a license to include investment advisory services and the management of 

Multilateral Trading Facilities. We find the definition of investment advisory services in the 

Act of Securities Trading §2-4 (1): “Investment advice means the provision of personal 

recommendations to a client, either upon its request or at the initiative of the investment 

firm, in respect of one or more transactions relating to financial instruments.” This definition 

is the same as MiFID article 4.4 as this is what the Act of Securities Trading is based on. 

Licensing has been introduced as a requirement for investment advisory, not only licensing 

for regular banking and investment activity. This formalized requirement has lead to that 

some banks have gone together and established financial enterprises in order to adapt to 

the new requirements. The financial services covered by MiFID are divided into Investment 

services and activities in Annex 1 A and Ancillary services defined in Annex 1 B12

 

. This issue is 

further discussed in chapter 6. 

                                                 
11 See Appendix 1 for complete listing 
12 See Appendix 1 for complete listing 
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Another important structural issue of MiFID is the requirement for an actual and 

professional leader of an investment firm is described in Article 9.1 “Member States shall 

require the persons who effectively direct the business of an investment firm to be of 

sufficiently good repute and sufficiently experienced as to ensure the sound and prudent 

management of the investment firm.” This requirement is a source of disagreement 

between many Norwegian investment firms and the Financial Supervisory Authority of 

Norway, as it in Norway is Silver or Gold plated, where the FSA requires a leader at every 

location an investment firm provides financial services at a given level, not just at the 

regional headquarters, while this does not apply when Norway acts as a Host Member State. 

This issue will be further discussed in chapter 6.1 and 6.2. 

 

What are the change drivers of MiFID? The change drivers are the four key issues that JWG 

IT Group has found that the EU Commission at a superior level is trying to address through 

MiFID. These are: 

 Understanding customers and products – firms are being asked to improve ‘customer 

care’. They are now being asked things about their customers that they often do not 

know and probably had no interest in prior to MiFID. Firms are also being asked to be 

much clearer about their products and services. 

 Transacting the offering – that is, who gets what and when? Firms must now show 

that all customers are being treated fairly and equitably. 

 Creating market transparency – how the market, regulator and customer are 

informed of pricing and transactional activity. 

 Organize better – MiFID compliance has profound effects on operational procedures 

and the way in which firms do business. Senior management is now responsible and 

accountable for implementing policies to ensure MiFID compliance.13

 

 

So how do these four key issues affect the firms that are covered by MiFID? The first issue, 

“Understanding costumers and products” is covered in chapter 6.3 by discussing the new 

requirements surrounding investment advisory. This is done by the discussing suitability and 

appropriateness testing and the information presented to clients and potential clients. The 

                                                 
13 Source: JWG-IT (2007) is an independent think-tank which helps financial institutions define workable 
solutions to the challenges posed by EU regulatory change 
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second issue, “Transacting the offering” closes chapter 6.3 and is further discussed in 

chapter 6.4 which relates to fee structure and how this is a topic that has received much 

attention during the ongoing financial crisis. The third issue, “Creating market transparency” 

is discussed in the respect of what steps the financial services authorities have used their 

position as a control function to remove firms that do not act in best interest for the clients. 

While the last issue, “Organizing better” is discussed in the chapters 6.5 and 6.6. These 

chapters cover conflicts of interest, and firm governance are key issues. This issue is rounded 

off by discussing strategic issues and new business opportunities in the chapters 6.7 and 6.8. 

 

An important change is the introduction of suitability and appropriateness testing. They have 

been introduced as a part of the rules for conduct of business obligations. Suitability testing 

is described in article 19.4 of MiFID: “When providing investment advice or portfolio 

management the investment firm shall obtain the necessary information regarding the 

client's or potential client's knowledge and experience in the investment field relevant to the 

specific type of product or service, his financial situation and his investment objectives so as 

to enable the firm to recommend to the client or potential client the investment services 

and financial instruments that are suitable for him.” The important points concerning 

suitability are that it is based on knowledge, experience and the clients’ financial situation. 

 

Suitability testing was a familiar concept when it came to advisory, but the difference now is 

that it is not only applicable to retail clients, it also covers professional clients and eligible 

counterparts. This has little practical effect as a firm can assume that a professional client 

has the required experience and knowledge so that the firm only has to consider the 

financial situation of the client.14

 

  The specific criteria of what questions should be asked can 

be found in the Commission Directive 2006/73/EC article 35. 

Appropriateness testing is described in article 19.5 of MiFID: “Member States shall ensure 

that investment firms, when providing investment services other than those referred to in 

paragraph 4, ask the client or potential client to provide information regarding his 

knowledge and experience in the investment field relevant to the specific type of product or 

                                                 
14 Chirico, Alessandra (2007), Suitability and Appropriateness under MIFID: ‘Faithful watchdogs’ or ‘terrible 
twins’?, ECMI Policy Brief 
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service offered or demanded so as to enable the investment firm to assess whether the 

investment service or product envisaged is appropriate for the client.”  

 

Appropriateness testing is a new requirement introduced by MiFID, but it has been used by 

some actors in a similar form before it became a requirement. The difference between 

suitability and appropriateness is mainly that after testing for appropriateness the client may 

still choose to undertake the investment even though it is not appropriate for them. The 

investment firm safeguards themselves by issuing a standardized warning. This is described 

in article 19.5 in the second and third paragraph. On the basis of the second paragraph the 

investment firm may warn against an investment either if the product or service is not 

appropriate for the client on the basis of gathered information. The investment firm can also 

warn against an investment if the client chooses to not provide the information required to 

complete the appropriateness test so that the investment firm has no grounds to determine 

if the investment is appropriate.  

 

Sales can also be performed without the appropriateness test in cases of execution only. This 

is mainly used when dealing with automated trading services such as online banking or an 

order phone. The main criterion is that no investment advice is given. The client is thereafter 

required to acknowledge similar standardized warnings like those mentioned above in order 

to complete the deal. 

 

So what is the main difference between suitability and appropriateness testing? They seem 

similar, Appropriateness testing also includes knowledge and experience like suitability 

testing does Chirico (2007) describes the differences where the suitability test is carried out 

by investment firms when they offer a service or transaction that includes a 

recommendation such as investment advice and the appropriateness test is used in 

execution only scenarios where the investment firm does not supply the client with any 

recommendations or advice. The important factor here is advice which according to MiFID is 

a personal recommendation specifically targeted the client, so that investment analysis that 

is publicly available does not trigger the suitability test.  
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4 The Financial market in Norway 

 

With the statistics provided in table 1 from The Financial Supervisory Authority of Norway15 

we can clearly see that there has been an increase in competition with almost twice as many 

investment firms in 2008 compared to 2006. The number of investment firms with 

authorization has increased markedly, due to the new Securities Trading Act which entered 

into force on 1 November 2007.16

 

 This is both because of MiFID’s requirements towards 

authorization has encompassed both the traditional financial services and investment 

advisory. Further the booming economy and prospects of high earnings has encouraged 

many to break from their employers and start up their own enterprises. What we also can 

read from this figure is that the number of foreign firms has steadily increased, where 

MiFID’s European passport has been a key factor for easier access by removing entry 

barriers. 

Table 1 

 2006 2007 2008 

Licensed Firms 85 132 154 

Branches of foreign 

enterprises 

9 10 13 

Newly licensed enterprises 15 58 38 

Enterprises who have turn in 

or had their license revoked 

5 9 16 

 

If we use this table as a starting point to further define the actors of the Norwegian financial 

market. We can say that the financial market in Norway traditionally was made up of local 

banks who dealt with deposits, loans, investment broking and payment systems in a specific 

region, and other banks provided the same services in other regions. Together with the local 

banks larger nationwide banks were presented as an alternative. 

 
                                                 
15 Yearly Report 2008 table 11.  
16 http://www.kredittilsynet.no/wbch3.exe?p=2072  

http://www.kredittilsynet.no/wbch3.exe?p=2072�
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The financial market has since then expanded and evolved and is divided between many 

more actors than the ones described above, as the market is more diverse and a higher 

degree of specialization is required. This has provided new business opportunities for the 

banking industry. The banking industry has evolved significantly over the years. From the 

traditional local banks which dealt with all arrangements for both local companies and retail 

clients they have now evolved into specialized commercial banks and savings banks in order 

to retain market shares. Now we can divide that market into two main categories, Banking & 

Finance and Securities.  An overview of the number of players in the Norwegian market of 

banking & finance and securities:17

 

 

Table 2   

Banking and finance Number of 

institutions 

Securities Number of 

institutions 

E-money institution 3   

Branch of foreign credit 

institution 

47  

 

Management Company for 

securities funds 

21 

Finance company 51 Infrastructure firm 8 

Commercial bank 18 Tied agents 14 

Holding company 12 Securities fund 423 

Savings bank  121 Investment firm 153 

Savings bank foundation 2 Branch of foreign investment firm 14 

 

MiFID does not apply to all of these actors, and is limited to the investment firms, as 

commercial banks or savings banks can be listed as the owners of investment firms, but the 

investment firms require an independent license. 

 

                                                 
17 Source: Kredittilsynets Registry (http://registry.kredittilsynet.no/default.aspx)  

http://registry.kredittilsynet.no/default.aspx�
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4.1 Financial products available in Norway 

 

We can divide the actors in the saving market into three: 

 The saver, who constitutes the buy side of the market. 

 The producer, who constitutes the sell side of the market by developing savings and 

investment products for the market. 

 The distributor, who is also known as the investment advisor or seller. The distributor 

sits on both sides, the sell side of the market when it comes to marketing and selling 

products to the saver, and the buy side when relating to the producer in order to find 

the correct products to add to their sales portfolio. 

 

For the saver there are three criteria’s which define the quality of a savings product: 

 Expected return 

 Risk 

 Liquidity 

 

It is safe to assume that the clients defined by MiFID as retail investors are not as informed 

and qualified to assess an investment by these three criteria as an investor defined as a 

professional client or eligible counterpart. The number of alternative savings products to 

choose between has grown considerably from the basic bank deposits and securities most 

people are familiar with. These products range from the simplest form of saving, the deposit 

to much more complex products, and the later years many savings products have been 

designed to include financial instruments. With these products the complexity level 

increases dramatically and it can be difficult for even a professional client to assess the risk, 

liquidity and expected return. The Financial Supervisory Authority of Norway has uncovered 

several cases where the quality of the product has been deemed very low in quality 

measured against the three criteria.18

                                                 
18 Caveo ASA, Totalvekst ASA 

 Caveo ASA and Totalvekst ASA lost their licenses to 

perform investment advisory after the Norwegian FSA performed their supervisory function 

on the area of sales and advisory of savings products. Caveo and Totalvekst recommended 

http://kredittilsynet.no/no/Artikkelarkiv/Pressemeldinger/2008/2-
kvartal/Kredittilsynet-tilbakekaller-to-konsesjoner-i-verdipapirmarkedet---Caveo-ASA-og-Totalvekst-ASA/  

http://kredittilsynet.no/no/Artikkelarkiv/Pressemeldinger/2008/2-kvartal/Kredittilsynet-tilbakekaller-to-konsesjoner-i-verdipapirmarkedet---Caveo-ASA-og-Totalvekst-ASA/�
http://kredittilsynet.no/no/Artikkelarkiv/Pressemeldinger/2008/2-kvartal/Kredittilsynet-tilbakekaller-to-konsesjoner-i-verdipapirmarkedet---Caveo-ASA-og-Totalvekst-ASA/�
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the products which gave them the greatest earnings and not the products that were most 

appropriate for their clients.   

 

The Norwegian savings market can be divided into two main groups of products, non-

complex and complex products. The products that are characterized as non-complex are:1920

 Bank deposits 

 

 Stock and primary capital certificates 

 Bonds 

 Mutual funds 

 ETFs, which are exchange traded securities’ funds 

 Money market instruments 

 Pension products 

 

The second product group, where products are considered complex, cover: 

 Derivatives, hereunder options and warrants 

 Substitute investment products 

 Syndicated products within real estate, shipping, and infrastructure 

 Hedge funds and specialty funds 

 Private Equity and Venture Capital funds 

 

The division of financial products between non-complex and complex products has the 

function to determine which investors are appropriate for the given products. It should be 

determined in the suitability and appropriateness testing which products are advisable 

investment opportunities for the clients. It can be viewed upon as a risk management 

measure that applies for both client and advisor, as the sales of the wrong products could 

lead to both financial and reputational loss for both sides. The division of products is 

designed to act as a barrier between the retail and professional investors. The specific 

financial instruments which are covered by MiFID are listed in Annex 1 Section C and can be 

found in Appendix 1. 

 

                                                 
19 2006/73/EC article 38 and article 19.6 of 2004/39/EC (MiFID) 
20 Securities Trading Act § 10-11-6 
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Most mutual funds are considered non-complex and therefore the appropriateness test is 

not required if they are sold in an execution only scenario and clients accept the risk 

warnings i.e. where investment advisory is not provided.21

 

 This is as long as they do not 

include any kinds of derivatives or similar products. This is an important issue as funds are 

one of the most common ways of saving in Norway. This means that the availability of funds 

did not change after MiFID. 

The sales of financial products have decreased because of the financial crisis, but the 

industry is hoping to rebound. Saving is one of the goals for the Norwegian government, but 

to get back on track with saving it demands that the confidence and trust is reestablished in 

the markets. A ban on complex products such as substitute investment products is not the 

way to go, but restrictions on who can buy and sell them should be in place, something that 

MiFID urges. It is important that the products are explained in such a way that it is possible 

to understand both the risk and the potential rewards. The Norwegian Consumer Council if 

we look to our neighboring countries Sweden and Denmark substitute investment products 

are have been available there as well, but they have not had the option to debt finance them 

in the same way as in Norway. Therefore sales in Denmark have been around DKK 5.3 billion, 

where in Norway it exceeded NOK 50 Billion including both debt and equity. 

 

4.1.1 Currency trading 

 

Currency trading is a complex area, the products range from buying and selling currency to 

currency as a financial instrument such as derivatives. Another issue that is prevailing is the 

use of currency loans as an arbitrage opportunity instead of regular housing loan. This is 

where is becomes tricky, as currency loans are not defined as a financial instrument 

according to MiFID. 

 

However currency loans are considered high-risk and some form of suitability and 

appropriateness testing is required. Some players may choose to use MiFID as a template for 

                                                 
21 Ernst & Young (2008), Nordic asset management market, outlook 2008-2009 
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this testing; this is done by Forstædernes Bank22

 

 in Denmark amongst others. If a currency 

loan runs its designated lifetime it is not considered a financial instrument, however if one 

chooses to secure the loan against changes between the given currencies until the next term 

payment a forward cover is possible to use. The forward cover is considered a financial 

instrument under MiFID, and therefore the requirements laid down by MiFID come into 

effect. Preemptive use of MiFID could therefore ease the procedure of acquiring a forward 

by having performed the suitability and appropriateness testing on the client. 

 So should currency loans be laid in under MiFID from the start as it is a complex financial 

decision that requires quite a bit of financial understanding and know-how? It requires the 

debt taker to not only assess what the interest rates likely will be in the future in their own 

country, but also the evolvement of the interest rate in the country where one chooses to 

borrow money from and the relationship between the two currencies. 

 

The currency loan can move in four directions. The first two, which decreases the size of 

your loan, i.e. positive effects are a strengthening of your local currency or a decrease in 

value of the currency where you borrow money. The effect here is that the value of the debt 

in your local currency decreases, which in turn means that you can pay of the debt at a lower 

value than the initial value. The last two, which increase the size of your loan, i.e. negative 

effects are a weaker local currency or a strengthening of the currency where you borrow 

money. The effect here is that the value of the debt in your local currency increases, which in 

turn means that you pay more than your initial debt in your local currency. 

 

If a client chooses to engage in the use of a forward cover, the client would contact the 

broker directly, and to perform an appropriateness test at over the phone would not be as 

covering as the same test executed at an advisory session. This has two main reasons, firstly 

the broker is usually pressed for time, and secondly the client would most likely not have 

prepared his financial statement to the same accurate level as before an advisory session. 

 

If the client was subject to the MiFID requirements of suitability and appropriateness testing 

before investing in a currency loan the bank could be better prepared for if a client should 
                                                 
22 Post-MiFID Fokus på praktiske erfaringer 
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choose to engage in a forward. Given that the different maturities of loans and that clients’ 

have different levels of risk aversion, the time that a client might choose a forward would 

vary as much as the clients risk aversion. By developing a checklist to see if it is necessary to 

perform a new round of suitability or appropriateness testing granted the tests have been 

performed initially it could reduce the workload of the broker at the execution phase, and 

give a more correct picture of the financial situation as time was not a pressing issue at the 

establishment phase for the client. This way the client receives the correct degree of 

investor protection and the broker is more able to decide if the timing of a forward cover is 

correct with access to historical information provided by the client. 

 

By performing the MiFID tests before investing in a currency loan would not grant the client 

the investor protection as classified by MiFID since currency loans are not covered in MiFID 

Annex I section C. However by performing the tests up front it could also be beneficial to see 

if there are other investment products that could perform in a similar fashion. This could 

lead to other arbitrage opportunities that have a different risk profile. By only focusing on 

currency loans without performing the suitability test it closes the door to discussing other 

options. To establish a currency loan requires basically the same knowledge for the provider 

as the MiFID tests require as it is a financial transaction that requires knowledge of risk 

aversion and purpose of the investment. 
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5 About Sparebank 1 SR-Bank 

 

Sparebank 1 SR-Bank is a part of the largest savings bank cooperation’s in Norway. They are  

an independent bank, but are a part of the Sparebank 1 Alliance together with 19 other 

banks and The Norwegian Confederation of Trade Unions (LO), where they are a significant 

owner with 19,89% of the shares. The Sparebank 1 Alliance has the administrative 

responsibility for co-operative processes in the alliance, where technology, branding, 

competence, joint processes/utilization of best practice and purchasing are central 

elements. SR Bank is listed on Oslo Stock exchange under the ticker ROGG. The latest 

research on SR-Bank done by Pareto Securities Equity Research can be found in Appendix 2. 

 

Initially the Sparebank 1 alliance contributed to the development of common materials of 

MiFID such as client agreements and the suitability and appropriateness tests, but because 

of large differences in the area of operations in the different banks in the alliance, the 

implementation process was mostly for the banks to handle individually. 

 

SR Bank operates both as a savings bank and an investment firm. Their license in the area as 

an investment firm applies to the following according to Annex I, Section C of MiFID, List of 

services and activities and financial instruments. The numbers in the table below coincide 

with the numbers in Annex I23, according to what services they provide.24

 

 

Table 3 

Investment services 

Annex I, Section A 

1. Reception and transmission, on behalf of clients, of orders 

in relation to one or 

2. Execution of orders on behalf of clients, 

3. Dealing in financial instruments on own account, 

5. Investment advice as defined in section 2-4 subsection (1), 

6. Placing of public offerings as mentioned in chapter 7, 

placing of issues, as 

                                                 
23 Listed in Appendix 1 
24 Kredittilsynets registry  
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Ancillary services,  

Annex I, Section B 

1. Safekeeping and administration of financial instruments 

3. Advice to undertakings on capital structure, industrial 

strategy and related 

4. Foreign exchange services when these are connected to 

the provision of 

5. Preparation and provision of investment 

recommendations, financial analyses 

6. Services related to underwriting, 

 

The significance of MiFID for SR-Bank as both a savings bank and an investment firm is varied 

as not all of SR-Banks services are subject to MiFID as its regulation. Most of their services as 

a savings bank are unaffected with regards to MiFID; it is first when we move over to the 

investment services part of the business that MiFID has had the greatest effect. We can also 

divide the effects further, into what functions of SR-Bank are organized under their capital 

markets division and what part falls in under the other parts of the bank. The functions that 

are in under the capital markets division are used to acting based on legislature such as the 

Act of Securities Trading, and even though MiFID has great significance for how they work, it 

is something that they are used to deal with. When it comes to the average investment 

advisor they have not dealt with legislation in the same way, they have known what it is, but 

they have not had to apply it on a daily basis as they now have to with MiFID. 

 

MiFID has had an impact on SR-Bank; they changed a significant part of their organizational 

reporting structure in their securities division. Together with this they changed how they 

provide investment advice at their 50+ locations, by now only being able to provide complex 

investment products at 7 locations as a result of MiFID, where their actual leaders are 

situated. But it has also provided opportunities; SR-Bank has developed an advisory tool 

which has been implemented in the Sparebank 1 alliance. The advisory tool has integrated 

processes so that whether they are advising and selling loans or financial instruments, they 

can use the same process. This saves them time, and allows them additional sales without 

having to gather additional information. They experienced that many clients came to 

perform one service such as financing a housing purchase and ended up with buying savings 
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products in addition. The advisory tool has become an important part of the advisory 

process as that with the use of the advisory tool it is easier to provide documentation of 

objective quality. Objective quality is an important issue with MiFID and is expanded on in 

chapter 6.3. 

 

Initially SR-Bank had some problems understanding the scope of MiFID and it was therefore 

underestimated. They had not defined functions for key personnel and in afterwards it 

proved that personnel had had many functions that were not related to their daily tasks. 

One part of this is that the compliance officer function was operational first when MiFID 

required it, on November 1st 2007. The implementation process itself has no impact on 

compliance itself, but by choosing a proactive path with establishment of the function ahead 

of time it could ease the process as functions would have been more clearly defined. This 

would open for people to focus on the tasks they will be responsible for in the future, and 

thereby have knowledge of how the process of getting there passed. 

 

When SR Bank reduced the number of locations where they provide investment advice for 

complex products, their hierarchical structure for their investment branches25

                                                 
25 Defined: MiFID Article 4.26: ‘Branch’ means a place of business other than the head office which is a part of 
an investment firm, which has no legal personality and which provides investment services and/or activities 
and which may also perform ancillary services for which the investment firm has been authorised; all the places 
of business set up in the same Member State by an investment firm with headquarters in another Member 
State shall be regarded as a single branch; 

 changed. 

MIFID has requirements regarding Actual Leaders to be at investment branches that are 

responsible for the follow-up of the organizational and vocational reporting is performed to 

the given standard. There are many more offices than the 7 the actual leaders are present 

at, but they are restricted in terms of what services they may provide. They may not deal 

with complex products so the client must visit the investment branch where the actual 

leader is present to engage in those deals. SR-Bank has further divided between senior 

portfolio managers/portfolio managers and investment advisors, where they divide on the 

basis of the size of the deal and the complexity of the products sold. The deal limits are 

guidelines, so that portfolio managers can handle deals below the limits, while investment 

advisors do not handle deals above their deal limit. The deal limit is defined for single 
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investments, when it comes to saving-agreements the deal limits are restricted to 10 000 

NOK for investment advisors. 

 

Figure 2 

 

 

SR-Bank has gone through significant change in their reporting structure which is illustrated 

in chapter 6.5. This concerns mostly the areas of savings and placements. The structure of 

the securities division of the firm is mostly unchanged, while their distribution chain is 

reorganized which has brought the negative effect of reduced area of coverage for sales of 

more complex products. The positive effect is that it has created centers of expertise so that 

the clients receive a higher degree of specialized advisory. The advisors have better 

knowledge about the products they sell, which in turn benefits the clients with better 

investment advice. But as SR-Bank does not handle many complex products the effect is 

minimized. The consequence is that if they in the future change what products they provide 

they will not have the same distribution network. 

 

SR-Bank has previously offered more complex products both as something the market by the 

investors requested as it seemed like lucrative investments in terms of risk/reward in a 

booming market, but also as an opportunity for the bank, which they in posterity are not 

that proud of which they have ventured away from, such as substitute investment products. 
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This is partially related to the savings-bank philosophy of slow and steady where they have 

not been a market leader in innovative financial products. Combined with the negative press 

similar products got made the choice to move away easier. Of other products they have 

discontinued are syndicated real estate projects which opened industrial real estate 

investments to a much larger audience. They have now ventured away from these kinds of 

products as the markets do not show interest for them anymore because of the financial 

crisis. The appropriateness test that SR-Bank uses is available in Appendix 326

 

. It covers the 

requirements of MiFID to document knowledge and experience and the clients’ investment 

goals. It is developed with the Sparebank1 Group and is designed so that the it includes 

investment products such as syndicated real estate, but limiting who they offer it to.  

MiFID has not come easy for SR-Bank, as many others in the industry they underestimated 

the workload of implementing MiFID. They have not documented what MiFID has cost them 

as a single project, as they used the opportunity to make other changes in the same period, 

and new positions have been established. This makes it difficult to establish the monetary 

benefits of MiFID for SR-Bank. They have not introduced any new benchmark indexes for 

neither sales nor the advisory process before and after MiFID to see the changes in output 

per advisor previously compared to now. This could be average time per client combined 

with measures relevant to MiFID such as client classification or new versus old clients. They 

have the standard benchmarks of sales, number of clients and so on, but nothing to 

distinguish what effects MiFID has had. If they had performed MiFID specific benchmarks the 

numbers would most likely have been lower than before MiFID as MiFID coincided with the 

financial crisis which reduced the available money for savings and investments. We will 

come back to this in chapter 6.2 which describes possible outcomes of the financial crisis. 

                                                 
26 In Norwegian. 
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6 The consequences of MiFID  

6.1 What has happened 

 

As of November 1st 2007 MiFID is regarded as the current guidelines for doing business 

within the financial industry. MiFID was initially viewed upon as a technological challenge, in 

terms of compliance solutions and a possible short term cash cow for business and 

technological consulting firms. However as time passed by and MiFID’s implementation date 

got closer, more and more focus was turned towards the strategic effect MiFID could have. 

 

KPMG and The Economist Intelligence Unit constructed the report “capturing value from 

MiFID”. It contained research that indicated that many firms might be at risk of focusing too 

heavily on technical compliance issues, at the expense of some of the wider business 

opportunities. To be able to capitalize on many of the potential benefits discussed above, 

companies need to treat MiFID as a business issue. 

 

Time has also showed that MiFID often affected more areas than initially considered. To 

successfully implement MiFID GFT Group recommended a five step process described below. 

Step 1 is defining your own position. Which of your business areas are affected and how are 

they affected? Step 2 is detailed analysis of your business to find out what you have to 

change in order to be compliant when MiFID is set into action. Step 3 is formulating different 

solution scenarios, to ensure that as many of the future issues can be resolved as efficiently 

as possible. Step 4 is designing and planning the road map and project plan to use during the 

implementation process by designing workgroups and designate areas of responsibility so 

that all areas affected by MiFID are covered. Step 5 is the final implementation of MiFID 

where one is up to date in terms of compliance and regulatory issues. 

 

A typical scenario that hit many institutions was a resistance against change, where the 

employees whose position is influenced by MiFID received the training thought necessary, 

and the employee would still not know how and in what ways MiFID would influence their 

days. The resistance towards change increased coupled with management inertia. It was first 
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when the management saw the consequences of lacking compliance real change happened 

because of the potential for reprisals from the Financial Services Authorities. The process 

needed to be organized from top-down in order to receive the attention required to 

successfully implement MiFID in the organization. 

 

DnB NORs communications director admitted in an interview in the Norwegian newspaper 

Finansavisen that DnB NOR underestimated both the scope and the complexity of MiFID. 

They also showed a lack of documentation both related to client advisory and marketing of 

warrants and hedge funds. DnB NOR claimed that the lacking documentation was an effect 

of them focusing on education, training, and from the leader the focus has first and foremost 

been on the advisory process and engaging in the good client discourse. 

 

Further they admit that they have not had a strong enough focus from the management to 

change and improve the quality of the documentation of the advisory process.27

 

 

6.2 The role of the financial crisis 

 

The international financial crises lead to a decline in returns and increased volatility in the 

Norwegian stock market. This made it difficult to ensure the goal of working financial 

markets.28

 

 Therefore the financial crisis has played an important part when it comes to the 

attention that MiFID has gained. We can ask ourselves if MiFID would have gained the same 

attention if it did not coincide with the financial crisis. I believe the answer is no. If we create 

three scenarios, we can then assume the significance of MiFID in the different situations. 

As MiFID is legislation and therefore a legal requirement, it has to be followed no matter 

what the financial situation at the given time is, but with the different scenarios, there would 

likely be different effects and different areas of focus depending on the given situation. The 

financial crisis hit hardest after MiFID had been introduced, so that a different scenario 

                                                 
27 Finansavisen June 12th 2009 page 10. 
28 Kredittilsynet, årsrapport 2008 page 17  
http://kredittilsynet.no/Global/Venstremeny/Om%20Kredittilsynet/%C3%85rsmelding/%C3%85rsmelding%202
008.pdf  

http://kredittilsynet.no/Global/Venstremeny/Om%20Kredittilsynet/%C3%85rsmelding/%C3%85rsmelding%202008.pdf�
http://kredittilsynet.no/Global/Venstremeny/Om%20Kredittilsynet/%C3%85rsmelding/%C3%85rsmelding%202008.pdf�
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would most likely not have changed how far along investment firms had gotten in their 

preparation towards MiFID. However, a different scenario could have changed how firms 

coped with MiFID at the given time. 

 

 Scenario 1: No financial crisis 

MiFID would likely not have received the same focus in terms of investor protection as most 

investors would be making money. Yet poor investment advisory is produced in good times 

as well, but it is much harder to uncover when the scenario might be that earnings are not 

matched with the accepted level of risk. People would likely be investing in the same 

complex products and still receiving high yields. Investors would likely be interested in 

higher and higher gains, together with trying to reduce risk resulting in even more complex 

products that would have been a result of advanced financial engineering. The focus would 

more likely be on the transparency issues and trading places. With a booming economic 

outlook the competition between trading places could have a more significant place. 

 

If the rate of growth the financial markets saw had continued MiFID would prove to still be 

significant in terms of the amount of additional work has been put on the advisory section of 

the firms. This could possibly go in two directions, either they could strive for full compliance 

as the intention of the directive states, or it could be set aside and be dealt with in due time 

so that they seemed to be compliant, but in reality the work that was done was only to act in 

best interest of themselves, not the clients. The fall if the markets turn could be as 

considerable as or greater than the fall we have experienced in today’s scenario. 

 

 Scenario 2: Limited financial crisis 

A limited financial crisis would most likely be viewed upon as a major correction, not a full 

scale crisis. Investors would be experiencing a drop in the financial markets, but not as 

significant as today’s situation. This would create a focus on investor protection, as it as in 

today’s situation most likely would be one specific type of investment products that pushed 

things over the edge.  

 

The reduced volume gives room for vocational training, which in turn will give greater 

understanding of how MiFID actually affects them. In this way, when the market turns they 
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are ready with improved process handling, and can provide the services at the level 

expected from them. This could in turn lead to better services from the financial services 

providers as time is not a scarce resource as it previously was. The time factor opens for 

improvements on multiple levels, such as advisory, order handling, back office functions and 

the mentioned training. 

 

 Scenario 3: Full scale financial crisis (today’s situation) 

The financial crisis changed the investment pattern among consumers. Debt financing of 

investments done by retail clients has become nearly impossible as this increases the risk 

involved in the investment dramatically. If we look back on the products that were popular 

before the financial crisis hit, we can see that the products became increasingly more 

complex as a result of financial engineering to try to reduce risk. As long as people made 

money on their investments they were happy, and therefore did not put any thought into 

how the product was constructed. When the times eventually turned and the investments 

started to lose money clients suddenly realized that they had no idea what they actually 

invested in. They did not understand how high the risk was in them losing their entire 

investment, and complained to the FSA about how they were mislead by the advisors and 

that they took much higher risks than they initially wanted. 

 

The financial crisis has created a greater focus to understand what you are investing your 

money into. Clients have become more aware and therefore more skeptical to what services 

and products the investment firms actually have to offer, and media is a significant cause by 

revealing the financial services providers who were not up to the given standard. The crisis 

has changed the attitude between risk and return.  Many clients changed their investment 

pattern to safer placements, pending the markets to turn positive again. 

 

The financial crisis has not just brought negative issues. Seeing that the crisis has reduced 

sales in general in the financial sector, it has increased the time available to ensure that 

MiFID is implemented properly. Because the total number of orders has been reduced it is 

therefore possible for the back office functions of the firms to control a greater percentage 

of total sales ensuring that the correct advice has been given, and that all the relevant 

information is present. The pressure on the advisory function has been lowered, and has 
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therefore given time to adjust the work processes and defining which function handles what 

tasks. As the volume is reduced it gives times for more on the job training which increases 

the competency level of the employees. This could reduce the error rate as it opens for 

control of more trades together with more competent employees. Further, the crisis has 

cleaned out the financial industry. Only the fittest survived and the actors who are 

unconscious of their behavior have been deemed not worthy. 

 

The crisis has given time to implement MiFID and change strategy. It has shifted the focus 

back to finding out what are our core competencies. Do we wish to be innovative and be a 

first mover in the field of what products we offer our clients or do we wish to move as a 

second-mover and gain on the experience others have gathered. The financial market in 

Norway can be divided into two distinct areas, the pure investment firms, who only deal 

with investment products and the traditional banks who offer investment products as an 

ancillary service to be able to offer a full scale of services to their clients. 

 

In general, most of the first movers come from the area of pure investment firms, as building 

investment solutions is one of their core competencies. In the field of financial instruments 

there is one main feature that enables the opportunity to be a first mover, the ability to 

attract the brightest minds of the industry as they are a scarce resource. It is the minds that 

either constructs the products in-house or that are able to find products from other 

providers that are yet to be introduced on the Norwegian market. 

 

One of the problems of being a first mover is firstly the market uncertainty, will this be a 

good time to introduce this product to the market and how will it be accepted. This can lead 

to another issue in the form of the free rider effect, that the first mover has opened and 

convinced the market that this is a good product, so that others can just follow in their steps 

by offering similar products that are recognizable by the market. This in turn can create a 

second-mover advantage, which occurs when a firm who follows the lead of the first-mover 

is actually able to capture greater market share, despite having entered late. They have 

advantages in that their research and development costs can be lower as they can base their 

research on publicly available information and take their products from the niche to the 

mass market. 
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It is not a quick process to introduce new financial products within SR-Bank. First the 

products have to been approved internally, where they thereafter are passed on to the 

Sparebank 1 Alliance product council which handles the final approval. Their function is to 

check that all the required information is present in the prospect and defining what clients 

to target with the product. This bottleneck combined together with their philosophy of slow 

and steady has prevented SR-Bank to be a first mover when it comes to financial products. 

This has helped SR-Bank stay out of the media spotlight in the financial crisis, by staying true 

to their strategy on what types of investment products to offer. 

 

6.3 Investment Advisory 

 

MiFID has created a need for transparency in the field of financial advisory. In order to 

resolve conflict of interest disputes it is important to have a clear definition of how acts as a 

seller and who acts as an advisor. 

 

Investment advice is defined in the Act of Securities Trading Section 2-4 (1) “Investment 

advice means the provision of personal recommendations to a client, either upon its request 

or at the initiative of the investment firm, in respect of one or more transactions relating to 

financial instruments.” While investment firm is defined in the Act of Securities Trading in 

Section 2-3 (1) "Investment firm means an undertaking that provides one or more 

investment services as defined in section 2-1 on a professional basis.” 

 

There are three kinds of financial advisors 

1) Tied advisers (working for one financial institution) 

2) Multi-tied advisers (offering products from a selection of the market) 

3) Independent advisers 

 

Financial advisory is based on trust, a feature that is easy to lose, but hard to gain. Trust can 

be viewed as an equation of several factors: 
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29

 
 

With the loss of trust comes the risk of a bad reputation which will act like a deterrent 

against interacting with the firm in question. The worst cases can affect the whole industry 

in a negative way. This was the case during the start of the current financial crisis. The sales 

of complex debt financed substitute investment products done by Terra Securities to 

Norwegian cities. The cities initially invested 451 million NOK which was leveraged by the 

use of debt so that the total investment was close to 4 billion NOK. When the crisis hit in 

2007 the loans were called on their margins since they had decreased in value resulting in 

that the cities were forced to pay an additional 84 million NOK, which increased further as 

the value of the investment fell further. The total losses for the cities could amount to 

upwards close to 900 million NOK, double of what they invested. The case was closed by The 

Financial Supervisory Authority of Norway by revoking Terra Securities license where Terra 

thereafter declared bankruptcy.30

 

 

One of the issues that led to the investments done by the Norwegian cities is the lack of 

understanding what they actually invested in. During the investigation they found out that 

the product they invested in was a hedge-fund, which at the time was legal to buy in 

Norway, but illegal to market towards investors.31

 

 

Correct advisory is important in order to retain the trust investors have built to the 

investment firm. Correct advisory can be achieved three ways: 

 

The first way is by authorization, it has been known from other sectors, and also from other 

parts of the financial industry. MiFID changed the playing field for the financial advisory 

industry and established a requirement for licensing. The Securities Trading Act of 2007 

added in § 2-1 (1) 5 investment advice as a service that requires licensing. 

 

                                                 
29 Source: David Maister, Charles Green & Robert Galford (2004), Tillidsbaseret rådgiving, Christian Ejlers forlag  
30 http://no.wikipedia.org/wiki/Terra-skandalen  
31 http://www.regjeringen.no/nb/dep/fin/dep/Finansministeren/taler_artikler/2008/regjeringen-foreslar-a-
apne-for-spesialf.html?id=503710  

http://no.wikipedia.org/wiki/Terra-skandalen�
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http://www.regjeringen.no/nb/dep/fin/dep/Finansministeren/taler_artikler/2008/regjeringen-foreslar-a-apne-for-spesialf.html?id=503710�
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The second method is by a Chinese wall, which is defined as: “An imaginary separation 

placed between a brokerage firm's investment banking business and its trading and retail 

business. A Chinese wall prevents investment bankers who frequently are privy to 

information that could substantially influence the price of a client's securities from leaking 

that information to the firm's traders and sales personnel. The exchange of such information 

is legally prohibited.”32

 

 They can be problematic for small units as they required a lot of 

manpower. 

The third and last method is by clear and more precise rules. The amount of detail regulation 

in MiFID, contributes to lock in the advisory’s content and therefore reduce the flexibility 

and the firms’ possibility to take individual concerns like the clients differences call for. The 

Securities Trading Act of 2007 added more regulations as MiFID was introduced, such as 

requirements for client classification 

 

MiFID does not limit that advisory can be done by the same that deliver the investment 

opportunity. But MiFID strives to encourage independent financial advisory, but has it been 

successful? Søraas states in his submission on the report on competition and efficiency in 

the market for funds and other savings products that the lack of independent financial 

advisory is almost non-existent. One of the main goals of MiFID was that the financial 

advisors should be the clients’ representative, not a representative for the producer of the 

financial product. Søraas further states that almost all financial advisory staff in Norway is 

either tied to a bank or other producers of financial savings products, and he would rather 

view these advisors as sales representatives. Søraas’s statements confirm the positive 

effects of financial advisory being subject to licensing as that creates a greater presence of 

the Financial Services Authorities’, but he still misses enforcement of the rules. 

 

In respect to the views of Søraas the purpose of MiFID is not fulfilled as independent 

advisory is almost non-existent. Because of this it is even more important for SR-Bank to 

show that they are able to provide advisory in the clients’ best interest. 

 

                                                 
32 David L. Scott (2003), Wall Street Words: An A to Z Guide to Investment Terms for Today's Investor  
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Conflicts of interest between the roles of seller and advisor is not a new issue, but is 

becoming increasingly more important because of the evolution of financial products and 

the changes in the banking industry. Banks have gone from only accepting deposits and 

providing loans to also selling insurance, and other financial savings products which are 

increasing in complexity. 

 

In order to understand the client it is important to have guidelines and a step by step guide 

to advisory. This is done throughout the advisory process, from the appropriateness and 

suitability tests to the constant dialog between the client and advisor. The obligation of the 

firm in the suitability test is to obtain the necessary information prior to investment advice 

or portfolio management from the clients or potential clients, so that the firm is able to 

understand the essential facts about the client. These facts must provide that there is a 

reasonable basis for believing, giving consideration to the nature and extent of the service 

being provided, that the specific transaction is recommended. 

 

For services other than investment advice and portfolio management, MiFID requires firms 

to assess whether an investment service or transaction is appropriate for the client. This is 

based on whether the client, has the necessary knowledge and experience in the investment 

field relevant to the specific type of product or service offered or demanded, in order to 

understand the risks involved. Unlike the suitability test, a firm can provide services even if it 

cannot determine appropriateness, as long as it provides a warning to the client. 

 

Appropriateness focuses only on the client’s experience and knowledge. Suitability requires 

knowledge, experience, as well as the client’s investment objectives and financial situation.33

 

 

One best practice example might be the NASA method34

 

 which divides the advisory into four 

stages in order to assess the clients’ needs and requests. 

                                                 
33 Skinner, C. (2007), The future of investing after MiFID, page 22. 
34 Hans-Henrik Søndersted-Olsen (2005), Finansiell kommunikasjon, p 233 (BALA metoden, Behov, Aksept, 
Løsning, Aksept, Gyldendal 2005) 
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N= Needs To discover and activate issues, wishes or needs and develop these so 

that the client perceives them as clear and important. 

A= Acceptance To achieve acceptance from the client that the client wants the needs 

covered, issues solved, and wishes granted, which the advisor makes 

the client experience. 

S= Solution To present a solution, an idea, product specifications which grants the 

clients wishes, solves his problems, i.e. covers his needs.  

A= Acceptance To achieve acceptance that the client understands, has trust and needs 

the solution. 

 

Clients come in contact with many more products and providers than earlier. The consumers 

take advantage of new technology, internet, cell phones and the media for gathering 

information. From these Medias the consumers have easy access to the providers, just like 

the providers can find new paths to access the clients. In addition is the increasing 

globalization. This also means that the clients may believe that they have greater knowledge 

about the products than they actually have because they are constantly exposed to 

information. Many products have become more advanced and often more complex, which in 

turn increases the requirements in terms of knowledge facilitation required by the advisors. 

 

A small paradox within advisory is that in order to treat everyone the same, you have to 

treat them different, people have different preferences in regards of what service level they 

expect and how they relate to risk. This leads to the difference between objective and 

subjective quality of advisory. The goal is objectively good advice that benefits the client. 

Depending on whether the advisory is done on a “better safe than sorry” approach or 

“standing on the edge” approach, it is still important that the objective quality is at the given 

standard. The advice given should represent the investment-philosophy of both the provider 

and the client, and combined with knowledge about the clients personal preferences and 

economy should open for objectively good quality of advisory. 

 

An issue that has been observed among some of the advisors in SR-Bank is that they have 

been uncertain if the investment is the correct one for the client. This has lead to some 

safeguarding action, which lead to investments that did not meet clients’ investment 
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criteria’s by not taking sufficient risks given the clients parameters. This combined with the 

efficiency loss in the sales link with the advisory process taking much more time has lead to a 

decrease in sales. 

 

The subjective quality on the other hand is harder to define, and is in most cases the reason 

for complaints presented to the banking complaints commission. A common issue here is 

that the client has lost money on an investment where the loss is within their given risk level. 

This brings up the important issue of how to document understanding from the client, a 

topic MiFID does not mention. Documenting understanding is difficult to manage without 

recording all communications between the parties. 

 

At the same time it is questionable how people prioritize, they may spend a month 

researching prices and tests when buying a new TV, but when investing for the future they 

spend 30 minutes with a single investment advisor and place much more money without 

doing the same research as with the TV. 

 

So is it possible to turn the suitability and appropriateness testing part of the advisory to an 

advantage for the firm? A common problem with these tests is that many clients just check 

points almost at random and only see them as a necessary evil. If one could turn this 

mindset around by using the first advisory session to map out the clients financial situation 

and thereby finding what investment goals and risks the client is willing to take. From this 

information an investment plan is set. If a client then wishes to expand their portfolio with 

an investment that is within their given risk interval it should also be possible to also provide 

information if this investment keeps the clients portfolio according to their preferred risk 

level. 

 

Has the increased information required by MiFID scared away clients, or has it opened for 

people to take increased risks because they believe that investor protection has change in 

such a way so that it will cover their losses. It depends on whether the investment firm 

offers advice based on a portfolio basis or on single investment. If the case is single 

investment risks could increase if they have not taken any other investments into account. 
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This could mean that a client can have invested their entire portfolio in one field, so there is 

no measure to reduce risk, such as diversifying. 

 

6.4 Fee structure 

 

The fee structure of the financial industry is one of the topics that have surfaced after MiFID 

was introduced. One of the main reasons for why this has become such a pressing issue is 

because of the financial crisis the negative results on the financial products uncovered how 

the fee structure actually works. Large fees are paid even if the products lose money. This 

has caused lawsuits and has negatively affected many investment firms. The common 

understanding many people have had that advice is free has turned to the opposite. Clients 

wish to see what they are paying for, and the investment firms are obliged to do so by law. 

Even though it may seem like the advice is free when you are at a consultation, “there is no 

such thing as a free lunch”. If you chose to buy their products the consultation is charged 

within the fee structure of the products. In addition to paying for the consultation you have 

received, you also pay a part of the consultations where they have not sold any products. 

This is information that is not provided in the information packet which is required by law to 

be presented in the prospectus for the investment products. 

 

The media has put the spotlight on the bonus systems many firms have operated with35

                                                 
35 

. The 

focus has been on the bonuses in the million NOK range down to bonuses such as trips 

awarded by selling the most of a single product. The media is not negative to a bonus as a 

part of the payment, but negative to bonuses which lead to advice driven by what the 

advisor wants, not what is best for the client, so in the end the client ends up with a higher 

degree of risk than individual initially requested.  MiFID is not opposed bonus systems, but 

requires transparency so that situations such as the one described above is avoided. More 

and more actors have distanced themselves from bonuses regarded sales of a single 

product, and moved over to bonuses as a function of total sales in the department. That way 

a bonus is regarded as a joint effort where it is the total performance of all players that 

decides if a bonus is paid. 

http://www.dn.no/forsiden/borsMarked/article1642505.ece  

http://www.dn.no/forsiden/borsMarked/article1642505.ece�
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Therefore it is likely that more actors will change their fee structure into a product neutral  

structure, where they strive to stay close to industry averages, i.e. if Investment advice is 

given the fee is say 2% no matter if its high or low risk. 

 

The Norwegian Financial Services Authority has expressed wishes that the fees are to be 

shown in a monetary value, not just as a percentage of the investment. This has its basis in 

that most investors are not able to comprehend how an advanced fee structure presented in 

percentage terms translates into monetary values during the advisory session, and in many 

cases not after the investment is completed. Additional information could be included how 

the fee structure is affected by changes in the investment horizon, i.e. if the initial 

investment has a 5 year span, what happens if the client wishes to exit after only 3 years? 

 

The financial industry aims to reduce the number of conflicts of interest due to lacking 

information. There are disclosure requirements that have been introduced in order to 

increase transparency, and therefore increasing investor protection. One of the 

transparency requirements is regarding fee structure in the prospectus. This includes fees, 

risk and expected return and what incentives such as trips or other bonuses directly 

affiliated with the sale of that given product. This has made it more difficult to impose the 

most advanced fee structures as they have to be thoroughly explained. MiFID shares 

similarities to gambling such as Lotto in some ways, as it wants to make what the odds to 

win are public, but in another way different as gambling usually does not tell you what stays 

in-house after all bets are paid and winnings are distributed. MiFID is about consciousness-

raising and perspectives where lotto as a concept would not work in the financial industry 

with the same odds. 

 

The focus of some firms have turned from new sales to re-sales in order to get clients to 

change to other products that are supposedly better, but in reality it is more a hoax to apply 

new fees. This is a disputed method that is borderline un-ethical. A more client friendly 

approach is by having the clients re-invest their earnings from previous investments and 

thereby keeping their clients longer than the initial timeline set by the clients. 
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6.5 Organizational structure 

 

MiFID has introduced certain requirements relating to the organizational structure of 

financial institutions. The requirements are listed in Title III of MiFID, authorization and 

operating conditions for investment firms and are listed under article 13 Organizational 

requirements. The changes in question have not been too hard to handle for pure 

investment firms, as they already have an organization close to what MiFID strives towards. 

For regular banks such as SR-Bank on the other hand, the changes have forced them into 

restructure most of their reporting organization. Organizational structure deals with where 

and how you are providing your services, which are two of the key questions; it deals with 

strategic implications and also with practical issues such as how can you cover the greatest 

client base. 

 

Figure 3 illustrates the organizational structure of SR-Banks securities firm before MiFID. This 

is a pretty basic hierarchical structure that could be common for several financial 

institutions. Complex financial products were available at every branch that SR-Bank had 

given that their internal requirements on who sold it to who were fulfilled. It also opened for 

advisors going on “house calls” where they sought clients who were unable to attend SR-

Banks normal arena for investment advisory. Here it is important to emphasize that it was 

the clients who initiated advisory at their location and that it was not the most common area 

of customer interaction. 
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Figure 3 

 

 

As we can see from figure 4, SR-Bank has had to change their organizational reporting 

structure dramatically. The Compliance and Leader of Savings and Placing are new positions 

that were created in the wake of MiFID. As we can see from the figure, there are two types 

of reporting. Professional reporting is represented by the solid-drawn lines and the 

organizational reporting is represented by the open-ended lines. The organizational 

reporting lines are directed towards the actual leader of Trading, Sales & Operations and to 

the leader of Saving & Placing. In this structure complex financial products are only sold to 

the consumer market thru the 8 Investment Branches where the actual leaders are present 

as shown below. The actual leaders are responsible for their own branch, and the branches 

which report to them. They are then in charge of that the given standard is achieved and for 

vocational training of staff in their branches. 
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Figure 4 

 

 

SR-Bank has still to date not received approval of this structure as it is based on 

organizational reporting to more than one position. SR-Bank feels that this is a more optimal 

structure as that the contents of the reporting are relevant to Trading, Sales & Operations 

and Saving & Placing. By organizing like they have done, they optimize the reporting 

sequence so that all reporting is relevant to whom the reporting is done. 

 

MiFID requires the leader of the branch to sit with the responsibility and the financial 

knowledge, but in most cases this is not the case. Therefore there is established a position as 

actual leader who holds the financial knowledge and is responsible for ensuring that the 

correct competencies among their staff is in place. 

 

Organizational reporting as intended by MiFID to the managing director, does not work for 

banks in the same way as pure securities firms. In a securities firm the managing director is 



 52 

most likely knowledgeable about every part of the firm’s business with a background from 

securities trading or similar. While in a regular bank such as SR-Bank, the managing director 

usually has a background from banking, therefore the director is not as knowledgeable 

about the securities part of their business. In addition a securities firm in Norway is usually a 

more compact organizational structure than that of banks. Therefore the organizational 

reporting would involve levels of the organization without the required knowledge to act on 

the information presented. 

 

In addition to the changes noted above, SR-Bank has also established a back-office function 

to act as support staff. The back office function can be seen as a result of lacking 

technological solutions. They have not yet taken the steps to outsource any non bank 

specific functions to service providers such as phone services or data treatment. If they 

should choose to outsource, it does not remove their obligations. They must monitor the 

suppliers which they have outsourced services to in order to ensure competency in the 

services or activities supplied. 

 

6.6 Compliance issues 

 

Compliance is one of the most important issues of MiFID. MiFID’s implications are 

considerable, and investment services firms have had to undertake substantial 

organizational and operational change in order to achieve compliance. Compliance is the 

function that daily follows up the MiFID issues of the firm. Compliance is a function that is 

required, so is there a way to take advantage of this position and use it as a competitive 

advantage36

 

? By focusing on risk management in all levels of the business and devoting time 

to change it is possible to achieve significant changes. Jens Schierbeck of Saxo Bank said that 

compliance must support the balance between growth, risk and profit. This statement can 

support the thoughts around value innovation and reduced costs can benefit the clients. 

                                                 
36 Definition: Competitive Advantage. A market position established either by providing comparable buyer 
value more efficiently than competitors, or by performing activities at comparable cost but in unique ways that 
create more buyer value through differentiation. http://www.itcdonline.com/introduction/glossary2_abcd.html 

http://www.itcdonline.com/introduction/glossary2_abcd.html�
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The function of compliance is defined in article 6.1 of the implementation directive. It states: 

Member States shall ensure that investment firms establish, implement and maintain 

adequate policies and procedures designed to detect any risk of failure by the firm to comply 

with its obligations under Directive 2004/39/EC, as well as the associated risks, and put in 

place adequate measures and procedures designed to minimize such risk and to enable the 

competent authorities to exercise their powers effectively under that Directive. 

 

This means that companies must also be able to demonstrate that they have achieved 

compliance, and that they have policies and procedures in place to support that 

requirement. Article 6.1 second paragraph continues with: Member States shall ensure that, 

for those purposes, investment firms take into account the nature, scale and complexity of 

the business of the firm, and the nature and range of investment services and activities 

undertaken in the course of that business. 

 

Ahead of November 1st 2007 SR-Bank started training their office managers, where they 

afterwards were in charge of training their staff. After a couple of months the staff was 

tested, where is turned out that only a minority were compliant. As a function of this a back 

office function was established. The task of the back office is to control that the MiFID 

requirements regarding suitability and appropriateness testing and documentation amongst 

others were achieved, where the compliance function was in charge of ensuring that the 

guidelines were to the correct standard. 

 

The advisory staff felt that they had not received the necessary training and because of the 

increased workload that was handed to them MiFID was not greeted as a welcomed change. 

This was a function of lacking technological solutions, so that much of the new work had to 

be completed manually until the back office function was operational. This combined with 

uncertainty among the advisors if the job they had previously been doing was up to the 

given standard, and with the lack in training they were unsecure of if they were advising 

their clients correctly and thereby giving them the correct investment opportunities. Solving 

this was done over time by actively using the actual leaders for vocational training. By 

showing management involvement it showed the significance of MiFID, that it is not just a 

clever strategic decision. 



 54 

 

Firms may decide simply to exit from particular trading activities before the MiFID 

introduction deadline if they see that the cost benefit relationship of achieving compliance is 

unfavorable for the firm. The costs to achieve compliance have risen, as this formerly was a 

function that was integrated into other positions. The workload associated with compliance 

has increased in such a way that the introduction of a position as full time Compliance 

Officer became necessary, and is also required from the implementation directive article 6.2 

stating: Member States shall require investment firms to establish and maintain a 

permanent and effective compliance function which operates independently. 

 

IBM states in a sales pitch for the business consulting services on MiFID: Finally, effective 

regulatory compliance should be seen as a commercial benefit in itself. Firms with the best 

compliance regimes will be less likely to fall foul of the regulators and therefore less likely to 

suffer reputational damage and commercial loss. Some firms may even consider there is a 

specific advantage in “super-equivalence” going further than the rules require, by for 

example, providing best execution to clients who would not normally require it. 

 

The statement above shows some of the benefits associated with having a state of the art 

compliance division. It should be more than a technical back office solution for record 

keeping if one wishes to use it towards achieving a competitive advantage over ones 

competitors. 

 

The Norwegian Consumer Council performed a survey the included Sparebank137

                                                 
37 The survey did not specify which bank in the Sparebank1 Group they used. 

 that 

uncovered that in 56% of the client meetings it did not meet all the requirements according 

to MiFID and the Securities Trading Act. The other actors that were included in the survey 

were Acta, DnB NOR, Nordea and Sparebanken Vest. Søraas has used this survey in states in 

his submission on the report on competition and efficiency in the market for funds and other 

savings products and questions that these actors, which are the largest in Norway, do not 

have the ability to be compliant. He therefore believes that it is the will to be compliant that 

is lacking because status quo and old practice is still profitable and they do not fear 

consequences from the Financial Services Authorities. 
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6.7 Strategic issues 

 

MiFID has because of its organizational requirements pushed forward change in the financial 

industry. Strategic issues such as what services to offer have become important for many 

firms. Where to offer what services has also become an issue for many players as the 

requirements for what services it is possible to offer has increased. This has for some players 

lead to go back and consider what their core business is. This has lead to questions whether 

to separate the investment activities from the regular branches or keep them as an 

integrated unit. Either way, it requires a specialization of services that has been driven 

forward by increasing complexity of the financial industry. This has become a very important 

issue for SR-Bank as they have to see where they can to provide their services to reach the 

largest client base. 

 

The financial crisis has opened for growth when the financial industry rebounds. The crisis 

has filtered away the most unserious actors. This can be seen as an advantage, as in times of 

crisis the investors seek safe havens. In terms of the financial market this means that 

investors prefer established firms that have been around the rollercoaster a couple of times 

instead of newly established firms that are seen as profiteers only in the game for quick 

money. 

 

The growth can occur both naturally and by expansions (M&A), but the keywords here is 

that the organizational culture must be compatible. If an establishment such as SR-Bank, a 

savings-bank that can be viewed upon as with traditions and to be conservative, chooses to 

acquire a firm targeting investors looking for “quick money” this would probably not be a 

successful  acquisition. 

 

As for the benefits for large as opposed to small banks it is clear that a larger bank can 

benefit from a lower unit cost from the introduction as they have a larger organization. The 

requirements for MiFID are the same for all firm sizes. There are also differences between 

the large banks, as they can be organized in different ways, an example here is the 

difference between DnB NOR and Sparebank 1. DnB NOR is fully integrated, while Sparebank 

1 is an alliance which only shares certain functions. As described earlier Sparebank 1 
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developed all joint material, and let the individual banks of the alliance find their own ways 

to integrate MiFID into their organization. 

 

One of the most significant strategic issues to consider is what services to provide and to 

whom they should provide them. This is a question that Acta recently had to define.38

 

 In an 

article from the Norwegian financial newspaper DN they state that they will significantly 

change their organizational structure. They will now focus on clients with minimum 500.000 

NOK invested. For Acta this means that 2 out of 3 clients today do not meet their new 

requirements. This issue ties straight into the three key questions of the thesis, what services 

are you providing, where and who are you providing them to and how are you providing 

them. SR-Bank has considered these questions, what services they offer has changed over 

time, and they have tried to follow their philosophy and therefore have a different 

investment portfolio than that of a few years back. 

6.8 New business opportunities 

 

MiFID has created an atmosphere that opens for changes. The financial crisis has increased 

the pressure to survive, and profitability at Norwegian banks proved weaker in 2008 than in 

2007. The Norwegian FSA stated in their 2008 annual report that this was partly due to 

increased risk premiums and losses on securities. Net interest revenues were on a positive 

trend, and showed an increase, largely as a result of higher lending volumes, although 

interest margins remained at a historically low level. High market interest rates throughout 

the year raised banks’ funding costs. 

 

This has caused firms to reduce spending and since they do not have the same number of 

tasks they have also been forced to reduce their total number of employees. The reduced 

earnings for the banking sector has pushed the banks to look for new business opportunities, 

a possible opportunity is to find the talented and qualified candidates that are for hire as 

other companies have downsized. This opens the opportunity to when the times change 

they can be among the first companies to again experience growth can take advantage of 

                                                 
38 http://www.dn.no/privatokonomi/article1693912.ece 

http://www.dn.no/privatokonomi/article1693912.ece�
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the current situation. It is also a good time to reorganize, streamline and downsize the 

current organization; they have the time to thoroughly evaluate the different functions in 

the firm, to reorganize how they work. 

 

As the issue of trust has increased in importance it could be seen as a competitive advantage 

to be the best in class, to be renowned for their high quality and competencies. If one has 

been able to preserve the trust one has built over the years one stands stronger in bad 

times. Investors seek safe havens, and such a safe haven might be a respected investment 

provider. One can see the negative effects of misplacing the investors trust in Acta as 

mentioned in chapter 6.7, where the negative press still haunts them. One of the owners of 

Acta, Alfred Ydstebø states in an interview with DN39

 

 that the problems they had with 

insider trading affects all the other activities he is involved in as well.  

                                                 
39 http://www.dn.no/forsiden/naringsliv/article1732416.ece  

http://www.dn.no/forsiden/naringsliv/article1732416.ece�
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7 Criticism of issues addressed by MiFID 

 

MiFID is a challenging topic for many players, where one of the main issues that can be 

discussed is how MiFID is communicated towards the clients. If the clients do not have a 

relationship to MiFID where they know their current status of either retail or professional 

clients the value added aspect of MiFID is reduced significantly. MiFID can then easily be 

perceived as just another bureaucratic requirement. When a client does not know what 

MiFID is used for and how it affects them, they will not use energy in how accurate they are 

when providing the necessary information. To be able to profit from MiFID it is vital to use it 

as a dynamic tool where one provides information to the clients through dialogue. As a static 

piece of information MiFID will not add value which for most firms will probably be the 

current situation. 

 

MiFID can therefore be associated with a negative action where the only function is to 

complete the forms so that trading can take place. If done in this fashion MiFID does not 

achieve its purpose. It is not enough to make the customer fill out a form to become an 

approved customer. It is a challenge to on a periodic basis update the customer input and 

inform the customer of the consequences of his profile.  The problem with this is that if the 

investments clients have do not perform accordingly the banks may be eligible for lawsuits 

for poor advisory and placing clients in the wrong category of retail or professional client. 

This in turn creates negative publicity which can, in the worst case can force the firm to exit 

the financial industry. 

 

7.1 Gold Plating 

 

Gold-plating is a term relating to European Union law. Gold-plating refers to the practice of 

national bodies exceeding the terms of European Community directives when implementing 

them into national law, while staying within legality. Member States have large discretion 

when implementing EC directives. They may increase reporting obligations, add procedural 

http://en.wikipedia.org/wiki/European_Union_law�
http://en.wikipedia.org/wiki/European_Community�
http://en.wikipedia.org/wiki/European_Union_directive�
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requirements, or apply more rigorous penalty regimes. If not illegal, gold plating is usually 

presented as a bad practice because it imposes costs that could have been avoided. 

 

The European Commission has supported more maximum harmonization measures in recent 

years, which has effectively prohibited gold-plating. The European Commission expands the 

definition of gold plating to: therefore is different from a transposition measure in 

contradiction with a directive and subject to infringement procedures. 'Opting out' of 

deregulatory measures is not gold-plating either. Some directives only invite, but do not 

oblige, Member States to remove a set of national rules. When a Member State decides to 

maintain its rules, there are indeed no additional requirements to the directive. 40

 

 

In other words, even if there is no explicit reference in the legislative text as such that 

officially qualifies MiFID as a ‘maximum harmonization’ directive, due to the tight phrasing, 

the MiFID implementing directive amounts to a ‘maximum harmonization’ approach. 

 

The background note accompanying the implementing directive  it states “In reducing the 

possibility of gold-plating, whereby Member States add super-equivalent measures that go 

beyond the requirements of a Directive, is expected to significantly reduce the regulatory 

burden on the aspects covered by this measure to which firms might otherwise be 

subject;41

 

” 

This is contradicted in as the UK is proposing to be “super equivalent” in some aspects of 

MiFID. In “The Future of Investing after MiFID” Skinner states: These super equivalent areas 

are mainly in respect of retail business and, for practical purposes, it will mean that there are 

more protections and safeguards built in to the UK rules than that of other European 

countries. The UK justifies this super equivalence on the basis of consumer protection, and 

                                                 
40 Source: http://ec.europa.eu/governance/better_regulation/glossary_en.htm#_g_gold_plating 
41 Draft Commission Regulation implementing Directive 2004/39/EC of the European Parliament and of the 
Council as regards record-keeping obligations for investment firms, transaction reporting, market transparency, 
admission of financial instruments to trading, and defined terms for the purposes of that Directive, Background 
Note 

http://en.wikipedia.org/wiki/European_Commission�
http://en.wikipedia.org/wiki/Maximum_harmonisation�
http://ec.europa.eu/governance/better_regulation/glossary_en.htm#_g_gold_plating�
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that may well be correct. After MiFID though, it will not be possible for the FSA to add any of 

those additional requirements to business which is passported into the UK.42

 

 

In the background note that accompanies the implementing measures, the Commission 

services explain that “for the majority of envisaged measures, uniform solutions are 

desirable to avoid gold-plating by member states”. The regulation covers those areas where 

the texts are sufficiently exhaustive to allow direct application in the member states. Where 

this was technically or legally not possible, the Commission proposes a “principles-based 

though tightly-worded directive”43

 

. 

The problem with gold plating is that the terms do not apply to a German firm establishing a 

branch in Norway. The Norwegian firm will have to meet the costs of the super equivalent 

regulation, while the German will not. This implies that for a similar product, the German 

firm would be able to offer the product cheaper because of lower costs. 

 

7.2 Silver Plating 

 

Article 4.1 of the implementation directive 2006/73/EC stipulates that member states “may 

retain or impose requirements additional to those in the directive only in exceptional cases 

where such requirements are objectively justified and proportionate.” This is also referred to 

as Silver-plating which in turn can be defined as translation or interpretation issues and 

usage of derogation. It is close to gold-plating, but silver-plating occurs as a natural incident. 

 

MiFID is maximum harmonization directive and therefore silver plating is less of an issue 

now, compared to previously when minimum harmonization was used as guidelines for 

European Union Directives. An example of silver-plating which is done in the UK is the 

                                                 
42 Skinner. Chris (2007), The future of Investing In Europe’s Markets after MiFID, Wiley p208 
43 Draft Commission Regulation implementing Directive 2004/39/EC of the European Parliament and of the 
Council as regards record-keeping obligations for investment firms, transaction reporting, market transparency, 
admission of financial instruments to trading, and defined terms for the purposes of that Directive, Background 
Note 
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introduction of a requirement to report credit default swap according to FSA transaction 

reporting. 

 

A Norwegian example of silver plating is that Norwegian banks must apply for a license; it is 

not enough to fulfill capital requirements which make it more difficult to start a bank in 

Norway than in the rest of Europe. 

 

7.3 Home State advantages 

 

Home state advantages are one of the areas that fall in under gold and silver plating as an 

important issue of MiFID in Norway. The home and host state issues are important as they 

define what rules of conduct the investment firms have to follow. And therefore there is the 

possibility of creating regulatory arbitrage due to differences in national implementation. Let 

us first define Home State, article 4.20 of MiFID states: ‘Home Member State’ means: 

a. in the case of investment firms: 

i. If the investment firm is a natural person, the Member State in which 

its head office is situated; 

ii. If the investment firm is a legal person, the Member State in which its 

registered office is situated; 

iii. if the investment firm has, under its national law, no registered office, 

the Member State in which its head office is situated; 

 

While MiFID Article 4.21 defines Host Member State as: “the Member State, other than the 

home Member State, in which an investment firm has a branch or performs services and/or 

activities or the Member State in which a regulated market provides appropriate 

arrangements so as to facilitate access to trading on its system by remote members or 

participants established in that same Member State;” 

 

Home State Responsibilities include licensing and authorization for financial providers. MiFID 

has introduced the opportunity for establishing branches in other countries without having 

to apply for a new license in the host member state, so called Passporting. Further the home 
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state is responsible for policies and procedures to ensure compliance, this relates to the 

discussion in chapter 7.1 and 7.2 around the areas of gold and silver plating. Where Norway 

has requirements relating to actual leader at investment branches and capital requirements 

for licensing that do not apply for foreign entities. The home state is responsible supervisory 

for the management of the investment firm to ensure integrity, fitness and propriety. 

 

Article 32.7 of MiFID states that the host Member State, i.e. the country where the branch of 

an investment firm is located, is in charge of enforcing the conduct of business rules, 

whereas the home country is in charge of prudential control. An example for Norway here is 

Fokus Bank which belongs to Danske Bank and therefore Danish legislation applies as Home 

State regulation. The actual implications of this is that Fokus Bank is not required to have an 

actual leader at each branch office as this is a Norwegian requirement characterized as silver 

or gold plating.  

 

The MiFID grants a regulated market authorized in one Member State the right to operate in 

another Member State without being subject to supervision by the authorities of that other 

State. Exceptionally, Article 56 of the MiFID allows host Member States to establish 

proportionate cooperation arrangements with the home competent authority of the 

regulated market. The MiFID, which enshrines the principle of home country control, 

carefully limits the scope of this shared supervision to exceptional cases (when the 

operations of the regulated market are of substantial importance in the host Member State) 

and avoids duplication of supervision.44

 

 

The Division between home state and host state can be seen upon as a positive measure in 

the sense of cross-border trading and integrating Europe to one financial market. The 

problem with this division is when the premises are different depending on which country 

you belong to. The idea behind this arrangement is to make the supervisory function easier, 

in the sense that not all functions are present in every country and therefore minimizes the 

area of supervision so that only areas that are of interest to the local regulators are affected. 

                                                 
44 Background note 



 63 

8 Conclusion 

 

MiFID has been challenging, but has provided significant opportunities for firms that are 

willing to change and that are welcoming MiFID as a strategic issue, not just as a 

technological issue. It can be described as an opportunity for change, but because of 

management inertia with many firms, it took quite some time after November 1st 2007 when 

MiFID had its implementation date to management taking action and working with the 

changes of MiFID. Still, over a year and a half after MiFID was set into action, many 

managers still have not seen the opportunities MiFID has opened and management inertia is 

a substantial issue for many firms. 

 

The banking industry has changed significantly over the last decade, and more and more 

firms wish to be full service providers to their clients. You can deposit or loan money from 

the same provider that you go to for investment advice. This makes distinguishing the 

different actors on the financial market in Norway much more difficult. If one removed the 

brand names and compared services most of the clients would probably not be able to find 

out which one is their bank. Therefore to be able to set yourself apart from your competition 

in a positive way is ever more important. 

 

This is where being proactive towards MiFID and its requirements could play an important 

part of distinguishing you over ones competition. If one provides excellence in advisory by 

providing better services than the competition and actively follows the clients investments, 

not only by ensuring that a single investment is within the clients risk and reward levels, but 

also how the investments affect the clients entire portfolio. One way can be by using the 

requirements that MiFID has set regarding suitability and appropriateness testing actively. 

Instead of just handing over the forms to the client ahead of time so that the client can fill 

them in at home and handing them in a bank could use their first advisory session to 

establish these facts. This builds trust for the client, and enables the advisor to customize the 

clients advisory and recommend the best products for the client’s wishes. The issue is to 

make the clients perceive that the paperwork they have to do adds value, so that it is not 

just a bureaucratic obstacle added by the government. 
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When the financial market crashed it cleared out some of the actors who solely focused on 

their own gains when providing investment advice. These actors gained negative publicity 

when their investment advice turned out having higher risks than what they communicated. 

This turned the future clients to look towards other providers, and the financial services 

authorities revoked licenses on the basis of MiFID and its conduct of business requirements. 

 

MiFID is still young, and the full effects will first be visible in a couple of years, but we have 

indications of how it is working, and how it will continue to work in the future. Sweden’s45 

and the United Kingdom’s46

 

 Financial Services Authorities have compiled reports on how 

MiFID has worked a year after implementation. There are issues that still are undefined 

between the industry and the regulators together with the supervisory authority. To see if 

MiFID has worked as intended, one question to ask is if we will see new cases at the same 

caliber as the cases of Acta or Terra Securities. 

The focus on good conduct of business and transparency in all segments will be increasing, 

making the environment safer for the clients if it is enforced. However it is important to 

emphasis that MiFID is not designed to function as barrier against reason. If an investment 

seems too good to be true, there is usually something about it that should engage warning 

lights. 

 

The organizational structure has had to be adapted in order to achieve compliance in most 

organizations, and the function of compliance officer is new for many firms with the 

introduction of MiFID. In retrospect it is clear that the function of compliance officer in many 

cases should have been established before November 1st 2007 as this shows a smoother 

transformation to the MiFID requirements, by having defined the job description and 

therefore have started on the tasks. As the establishment of the position happened at the 

deadline of MiFID implementation, much work had to be done in compiling the preliminary 

work done by several other functions. 
                                                 
45 Finansinspektionen Sweden (2008), A year with MiFID – Partial report – How firms are managing with the 

new securitites regulations. 
46 Financial Services Authority UK (2009), MiFID supervisory priorities – results of wholesale thematic review 
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Together the financial crisis and MiFID have changed the products available to invest in. Such 

as substitute investment products financed by debt have disappeared from the Norwegian 

financial market. Financially there was nothing wrong with how products were constructed, 

the issue was that they were sold without communicating what risk and return could be 

expected. And by not communicating the relationship between risk and return the 

investments were sold to clients who did not wish to take on that level of risk or did not 

understand what they were investing in. This is an issue which MiFID tries to avoid by 

introducing suitability and appropriateness testing. Advisors should now be more suited to 

provide the correct investment advice.  

 

The future is more concerned with how products are sold, not what products are sold, if the 

sales process is functional any product can be sold if the advisor is able to communicate and 

document the risks involved. 

 

I feel that MiFID has elements in it that are successful and that are possible to apply in a way 

that could benefit an organization. Like all strategic issues it is important to show strong 

management backing in order to succeed. The elements MiFID contributes to the advisory 

process are key elements and a result of previous best practice. 

 

We have seen in the financial markets that large international banks have filed for 

bankruptcy. We have seen that the financial services authorities have revoked licenses based 

on poor business practice, and we have seen firms changing paths regarding what services 

they provide and to whom they provide them. What we can contribute to MiFID of these 

events is difficult to determine. The bankruptcies are unlikely related to MiFID, while the 

revoked licenses on the other hand are based on following good and ethical business 

practices. This is closely related to MiFID and though they most likely would have lost their 

license pre MiFID as well, MiFID has made it easier for the Financial Services Authorities to 

take action. While the last issue of firms changing paths can also be closely related to MiFID, 

with increased requirements towards the clients’ knowledge firms have changed their target 

client demographic and also what products they choose to offer. 
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Changing their client target demographic is both a strategic and a risk management decision. 

By targeting a narrower client group with more specific investment opportunities the firm is 

more likely to be able to provide accurate investment advisory. This of course requires that 

the firm has kept its trust and confidence from the market. If they have lost their trust and 

confidence from the market it is much harder to regain it and simply changing demographic 

is not enough. They have to show that they have changed from their previous ways. This 

operation is extremely hard to do successfully and often require dramatic measures such as 

replacing management and other staff members. 

 

MiFID has come to stay and I think that the individual parts of MiFID join together to form 

financial legislation that it is possible to work with. After all it is primarily based on best 

practice in the industry. However I think that there is still work to do to make the investors 

understand what MiFID is there for. Conveying that knowledge can only be done in the 

advisory situation where it is important for the clients to understand what implications their 

actions will have for them in the long run. Advisory is not foolproof and mistakes happen and 

it is important for both the provider and the client to have a joint understanding of what 

they are doing.  

 

To conclude, MiFID has to be applied as a dynamic feature in order to be value adding. The 

clients’ financial situation and knowledge is dynamic therefore MiFID should also be treated 

as dynamic. If this is done, it can be possible to gain benefits from MiFID as a tool. However, 

this requires MiFID to be approached in a manner that puts emphasis on how it can be 

beneficial for the client. If this is not done I believe that the benefits of MiFID will be minimal 

and only act as an administrative burden. 
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10 Appendix 1 

 
ANNEX I 
LIST OF SERVICES AND ACTIVITIES AND FINANCIAL INSTRUMENTS 
 
Section A 
Investment services and activities 

1) Reception and transmission of orders in relation to one or more financial 
instruments. 

2) Execution of orders on behalf of clients. 
3) Dealing on own account. 
4) Portfolio management. 
5) Investment advice. 
6) Underwriting of financial instruments and/or placing of financial instruments on a 

firm commitment basis. 
7) Placing of financial instruments without a firm commitment basis 
8) Operation of Multilateral Trading Facilities. 

 
Section B 
Ancillary services 

1) Safekeeping and administration of financial instruments for the account of clients, 
including custodianship and related services such as cash/collateral management; 

2) Granting credits or loans to an investor to allow him to carry out a transaction in one 
or more financial instruments, where the firm granting the credit or loan is involved 
in the transaction; 

3) Advice to undertakings on capital structure, industrial strategy and related matters 
and advice and services relating to mergers and the purchase of undertakings; 

4) Foreign exchange services where these are connected to the provision of investment 
services; 

5) Investment research and financial analysis or other forms of general 
recommendation relating to transactions in financial instruments; 

6) Services related to underwriting. 
7) Investment services and activities as well as ancillary services of the type included 

under Section A or B of Annex 1 related to the underlying of the derivatives included 
under Section C – 5, 6, 7 and 10 - where these are connected to the provision of 
investment or ancillary services. 

 
Section C 
Financial Instruments 

1) Transferable securities; 
2) Money-market instruments; 
3) Units in collective investment undertakings; 
4) Options, futures, swaps, forward rate agreements and any other derivative contracts 

relating to securities, currencies, interest rates or yields, or other derivatives 
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instruments, financial indices or financial measures which may be settled physically 
or in cash; 

5) Options, futures, swaps, forward rate agreements and any other derivative contracts 
relating to commodities that must be settled in cash or may be settled in cash at the 
option of one of the parties (otherwise than by reason of a default or other 
termination event); 

6) Options, futures, swaps, and any other derivative contract relating to commodities 
that can be physically settled provided that they are traded on a regulated market 
and/or an MTF; 

7) Options, futures, swaps, forwards and any other derivative contracts relating to 
commodities, that can be physically settled not otherwise mentioned in C.6 and not 
being for commercial purposes, which have the characteristics of other derivative 
financial instruments, having regard to whether, inter alia, they are cleared and 
settled through recognized clearing houses or are subject to regular margin calls;  

8) Derivative instruments for the transfer of credit risk;  
9) Financial contracts for differences. 
10) Options, futures, swaps, forward rate agreements and any other derivative contracts 

relating to climatic variables, freight rates, emission allowances or inflation rates or 
other official economic statistics that must be settled in cash or may be settled in 
cash at the option of one of the parties (otherwise than by reason of a default or 
other termination event), as well as any other derivative contracts relating to assets, 
rights, obligations, indices and measures not otherwise mentioned in this Section, 
which have the characteristics of other derivative financial instruments, having 
regard to whether, inter alia, they are traded on a regulated market or an MTF, are 
cleared and settled through recognized clearing houses or are subject to regular 
margin calls. 
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11 Appendix 2 

 
Source: Pareto Securities Equity Research (2009), Norwegian savings banks: New legislations, New 

opportunities 
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12 Appendix 3 
 

EGNETHETSTEST/ LØSNINGSFORSLAG                       
 

”Verdipapirforetak som yter investeringsrådgivning eller driver aktiv forvaltning, skal innhente nødvendige 
opplysninger om kundens kunnskap om og erfaring fra det aktuelle investeringsområde, samt kundens finansielle 
situasjon og investeringsmål. Undersøkelsene skal sette foretaket i stand til å anbefale den investeringstjeneste og de 
finansielle instrumenter som egner seg for vedkommende.” (Verdipapirhandelloven § 10-11 (4)) 
 

Generell informasjon  
Navn  
Fødsels-/organisasjonsnummer  
Signert kundeavtale (år)  

KUNNSKAP OG ERFARING 

Kommentar (Påkrevd): 

____________________________________________________________________________________________________
_________ 
____________________________________________________________________________________________________
_________ 
____________________________________________________________________________________________________
_________ 
 

Utdannelse og arbeidserfaring 
       Ja        Nei 
Høyere utdanning innen finansteori om aktuelle transaksjoner og tjenester?   

Minimum ett års relevant arbeidserfaring med aktuelle transaksjoner og tjenester?   

Kommentar: 
____________________________________________________________________________________________________________ 
 
Kortsiktig kapital (0-1 år):__________________   
INVESTERINGSMÅL 

Langsiktig kapital Investeringshorisont Utbetaling Toleranse for verdifall  

 1-3 år 3-5 år > 5 år Engangs Over tid Utbytte Ingen < 15 % > 15 % Beløp 

Formuessoppbygning           
Formålssparing           

Investeringsklasse/ 
tjeneste 
 

Investeringsprodukter Kunnskap Har erfaring >1 transaksjoner  
          siste år             Høy Middels Lav/ 

Ingen 
Valutainvesteringer       

Aktiv Forvaltning       

Private Equity       

Shipping       

Aksjer       

Hedgefond       

Eiendom       

Infrastruktur       

Kombinasjonsfond       

Renter       
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Skattemotivert           
Overføring av Arv           
Pensjon           
Meravkastning           
Annet           

SUM           

Kommentar (spesielt personlige preferanser, herunder ønske om utbytte/direkte avkastning, ønske om sektor- eller geografisk eksponering, likvide investeringer, 

avkastningsgaranti, forvaltningsmetode eller –miljø, og markedsforhold): 
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 

 
Adferd ved verdifall 

  Investerer mer   Forholder meg rolig   Innløser investeringen 

 
 INVESTERINGSRÅD 

Anbefalt aksjeandel 
 0 %   35 %   50 %   75 %   100 % 

Investeringsløsning Produkt Eksisterende 
beløp 

Rådgivers 
forslag til 
ny investering 

Kundens 
endringer 

Faktisk investering 
Eksl. eksisterende 
beløp 

Valutainvesteringer      
Aktiv Forvaltning      
Private Equity      
Aksjer/Aksjefond      
Hedgefond      
Eiendomssyndikat      
Infrastruktur      
Kombinasjonsfond      
Renter      
Annet      
SUM      

Kommentar/ kundens endringer til rådgivers forslag: 
____________________________________________________________________________________________________________ 
____________________________________________________________________________________________________________ 
 

Begrunnelse for hvorfor investeringsrådet anses å være i samsvar med kundens investeringsmål (investeringshorisont, risikoprofil 
og målsetting med investeringen) 
 
 
 
 
Begrunnelse for hvorfor kunden anses å være  finansielt i stand til å håndtere risikoen knyttet til investeringsløsningen 
(likviditetsrisiko, investeringens størrelse i forhold til totaløkonomi og disponible langsiktige finansielle aktiva) 
 
 
 
 
Begrunnelse for hvorfor kunden anses å ha nødvendig kunnskap og erfaringer til å forstå risikoen ved investeringsløsningen 
(temamøte, produktpresentasjon, tidligere erfaring med aktuelle transaksjoner og tjenester) 
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Øvrige forhold 
Kunden er gjort kjent med opplysninger om likviditet, herunder innløsningsfrister og oppgjørsdager ved de ulike investeringer. 

Kunden har mottatt kopi av faktaark, tegningsblankett og prospekt  

Kunden er gjort kjent med alminnelige forretningsvilkår retningslinjer for ordreutførelse og kundeklassifisering, og at de i tillegg er tilgjengelige på 
bankens hjemmesider. 
Kunden samtykker i at SpareBank1 SR-Bank kan, med formål å betjene kunden best mulig, innhente data og informasjon om utvikling i kundens 
portefølje fra Verdipapirsentralen og leverandører av produkter/tjenester som distribueres av banken. 
Kunden er kjent med at investeringer i verdipapirmarkedet medfører risiko, og at risiko knyttet til denne type investeringer skjer på kundens eget 
ansvar, samt at historisk avkastning ikke er noen garanti for fremtidig avkastning. 
Kunden er gjort kjent med at alle investeringer skal skje med bakgrunn i bevisste valg og at banken råder samtlige kunder om å bruke tid på 
investeringsbeslutningen. 

Bekreftelse 
Jeg/vi samtykker i at ovenstående informasjon er korrekt og gir en god beskrivelse av mine behov og min nåværende økonomiske 
situasjon. 
Kundens signatur 
 

Sted/Dato Kundens signatur Sted/Dato 

Rådgivers navn (blokkbokstaver) Rådgivers signatur 
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