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Executive&summary&
!
This master thesis challenges the neo-pluralist claim that business interests are 

privileged in interest mediation. Applying a neo-polanyian framework, it is shown 

that the Commission is in the process of re-embedding the single market at EU level. 

Whereas the earlier applications of Polanyi in Brussels have been focused on social 

policy and the rulings of the ECJ (most prominently Caporaso and Tarrow,2009), in 

this thesis Block’s neo-polanyian framework (2007), which emphasises the 

importance of mediation in the process of embedding, will be applied to consumer 

policy. 

It is argued, that consumer policy can be seen as a branch of social policy, and forms 

an important part of the institutions embedding role. Hence it is held, that the 

Commission can contribute to re-embedding the single market at EU level by 

mediating successfully between the interests in the field of consumer policy, which at 

the same time will increase its legitimacy. In this connection, successful mediation is 

defined as mediation where influence becomes independent of power. 

Whether the Commission has been able to mediate successfully is tested on the 

formulation of the proposals on contract rules for online sales published by the 

Commission 9th of December 2015. Although it is recognized, that the European 

Parliament has gained strength after the Treaty of Lisbon, and that the Council is an 

important co-legislator, the focus is on the Commission’s mediation in the early 

policy formation phase. This phase is non-transparent and not well researched, even 

though it is a general rule among lobbyists, that it is vital to represent interests as 

early as possible (Interview1;Interview2;Interview4; van Schendelen,2002; 

Dür,2008). By testing the hypothesis in this phase, it is tested in an environment, 

where it according to neo-pluralists should be least likely to be confirmed.  

 

To test the mediation capacity of the Commission a two dimensional analytical space 

is developed, which resembles the double mediation pressure the Commission is 

performing under. On the one axis the level of re-embeddedness in EU law is 

measured, reflecting the different types of cooperation forms, and thereby the 

classical European integration debate. On the second axis the level of consumer 

protection is measured, reflecting the different “Varieties of Consumerism” and 

consumer conceptions the actors advocate for. In this space the relevant business and 
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consumer actors is mapped. Within this landscape of interests, the development of the 

Commission’s proposals is traced by mapping the Commission at three point in time, 

corresponding to the dates, where the Commission presented draft proposals to the 

stakeholder group.  

This analysis yields the interesting findings that consumer interests have, overall and 

on three out of four legal rights, been at least as influential as business interests. It is 

thereby concluded, that the Commission has performed a successful mediation, and 

the long-standing assumption that business interests are privileged is challenged in the 

field of consumer policy. 

 

Reinterpreting Fuchs’ (2007) definitions of power, this puzzling finding is explained. 

It is argued, that the rise of behavioural economics has increased the consumer actors’ 

ability to provide information of value to the Commission, whereby their instrumental 

power has been raised. Furthermore, it is underlined, that consumers are structurally 

important to the EU economy, as it is demand and consumption driven. Hence 

structural power is not exclusive to businesses as often argued. Finally, it is shown, 

that the consumer organisations in Brussels, focusing on the financial and numerical 

superiority of the business lobby, have been effective in shaping a discourse, where 

they are seen as the weak party. As consumers are voters, and the Commission is 

aware, that its proposals need backing from the (directly) elected EP and Council, this 

discourse is severely constraining the Commission’s ability to side with businesses 

and gives consumers significant discursive powers. Overall, this means that 

consumers and businesses start out at a more even level of power than traditionally 

assumed, which eases the Commission’s task of performing successful mediation. 

 

Finally it is argued, that the Commission’s ability to perform successful mediation 

and the use of a broad stakeholder group throughout the entire policy formulation 

process has increased its input and throughput legitimacy, by insuring support for its 

action in the field from both consumer representatives and business representatives. 

Nevertheless, it should not be disregarded, that the member states still have different 

Varieties of Consumerism, and that some national embedding forces have been 

trumped during this process. There is therefore a limit to how long the re-embedding 

at EU level can go. It is going to be interesting to see, if this limit has been crossed by 

these proposals, or if they will pass EP and Council.! !



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 4 of 140(

Table&of&Contents&

INTRODUCTION) 5!

CHAPTER)1)THEORETICAL)FRAMEWORK) 7!
1.1)MARKET)AND)SOCIETY) 7!
1.1.2!POLANYI!IN!BRUSSELS! 10!
1.2)MEDIATION)IN)THE)EU) 13!
1.2.1!CLARIFICATION!OF!CONCEPTS!–!WHAT!IS!SUCCESSFUL!MEDIATION?! 17!
1.3)APPLYING)POLANYI)TO)CONSUMER)POLICY) 19!
1.4)HYPOTHESIS) 23!

CHAPTER)2)ANALYTICAL)FRAMEWORK) 25!
2.1)RESEARCH)DESIGN) 25!
2.1.1!CASE!STUDY!APPROACH! 25!
2.1.1.1!A!single!case:!Contract!rules!for!online!sales!in!the!early!legislative!phase! 26!
2.1.1.2!Units!of!analysis!Q!Embedded!design! 28!
2.1.2!OVERALL!METHOD! 28!
2.2)ANALYTICAL)SPACE) 29!
2.2.1!THE!XQAXIS:!LEVEL!OF!REQEMBEDDEDNESS!IN!EU!LAW! 30!
2.2.1.1!Typology!for!level!of!reQembeddedness! 31!
2.2.2!THE!YQAXIS:!LEVEL!OF!CONSUMER!PROTECTION! 35!
2.2.2.1!Typology:!Varieties!of!Consumerism!–!measuring!level!of!consumer!protection!37!
2.2.3!WHICH!ACTORS!TO!MAP?! 42!
2.2.4!Methods!of!data!collection! 43!

CHAPTER)3)ANALYSIS) 48!
3.1)MAPPING)THE)ACTORS) 49!
3.1.1.!GENERAL!MAPPING! 49!
3.1.1.1!Duration!of!legal!guarantee! 54!
3.1.1.2!Reversal!of!burden!of!proof! 57!
3.1.1.3!Right!of!withdrawal!–!handling!data!as!a!currency! 60!
3.1.1.4!Hierarchy!of!remedies! 64!
3.1.2!TESTING!HYPOTHESIS! 67!

CHAPTER)4)DISCUSSION) 72!
4.1)WHY)HAVE)CONSUMERS)BEEN)INFLUENTIAL?) 72!
4.2)IMPLICATIONS)FOR)THE)LEGITIMACY)OF)THE)EU) 75!

CONCLUSION) 81!

REFERENCES) 83!

ANNEX)1:)INTERVIEWS) 89!

ANNEX)2:)ORGANISATIONS)PARTICIPATING)IN)THE)STAKEHOLDER)MEETINGS) 105!

ANNEX)3:)DETAILS)BEHIND)THE)MAPPINGS) 107!

)



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 5 of 140(

Introduction&
European integration is an intriguing process. It is a moving target to analyse and the 

opinions about its virtues and challenges are manifold. It will in this paper be shown 

that applying Polanyi’s double movement of embedding and dis-embedding forces to 

integration in the European Union (EU) offers interesting insights, especially when 

applied outside its traditional policy sphere, social policy. In this thesis a neo-

polanyian framework, emphasising the embedding function of interest mediation, will 

be applied to explain the development of consumer policy at EU level. Viewing EU 

consumer policy as a re-embedding of the economy in society at supranational level, 

allows for an analysis of the mediation process between diverse interests rooted 

deeply in the member states and the actors consumer conceptions. The focus will here 

be on the Commission and the early policy formation process, before the proposals 

are published, as this is a relatively non-transparent and under-researched part of the 

EU policy formation process (Dür,2008). A two dimensional analytical space will be 

developed, reflecting the double mediation pressure the Commission is performing 

under, on the one hand which type of legal act and hence which level of re-

embeddedness to opt for, and on the other hand which level of consumer protection to 

apply. In this way the space represents the nexus between the classical European 

integration debate, intergovernmental cooperation vs. supranational unity, and the 

more modern understanding of the EU as a policy field in which the institutions are 

mediating. By mapping the relevant actors and the Commission in this space, the 

Commission’s mediation performance will be evaluated and the relative influence of 

the actors will be analysed.  

 

Against all neo-pluralist predictions this analysis shows, that the consumer interests 

have overall been at least as influential as the business interests, and on three out of 

four particular legal rights they have been more influential than the business interests. 

It is therefore also concluded, that the Commission has performed a successful 

mediation, where influence has become independent of power. 

This is a highly puzzling finding, as it traditionally has been advocated that 

consumers are notoriously difficult to organise (Olson,1965), and that business 

interests are privileged actors in interest mediation, in the EU and beyond 

(Lindblom,1977;Eising,2007;Falkner,2010), and especially so when the policy 
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formation process is less transparent (Sell,1999; Mattli and Woods,2009). Whereas 

other resent research have questioned the privileged position of business interests in 

the EU (Chalmers,2013; Dür, Bernhagen and Marshall,2015), it has been done via 

quantitative research methods, looking at many different types of non-commercial 

interests at the same time, and only offering limited explanations of why the 

businesses’ privileged position is challenged.  

By focusing on a single case study and conducting process tracing this paper will 

offer an explanation of why the consumer interests have been particularly influential. 

Reinterpreting the meaning of the three types of power; instrumental, structural, and 

discursive power, it will be shown, that the consumers are actually more powerful 

than often assumed. When the actors are starting out at a more even power level, it is 

easier for the Commission to mediate between them and justify giving in to the 

consumers in certain areas. 

Finally it will be discussed which impact this successful mediation and new 

distribution of influence have on the legitimacy of the EU and its re-embedding 

agenda. Drawing on Quack (2010), it will be argued, that the Commission, through its 

successful consultation and mediation has increased its input and throughput 

legitimacy.   

 

The thesis will proceed in the following manner: Chapter one is devoted to 

developing the theoretical framework and clarifying concepts, drawing on literature 

from political science, European integration, and interest mediation research. The 

chapter will be concluded by the formulation of a hypothesis. In chapter two the 

analytical space will be developed, drawing on the one hand on the historical 

development of consumer policy in the EU, and on the other hand on the literature on 

consumerism. Furthermore the case will be introduced, it will be outlined which 

actors to map in the space, and the methods for doing so will be explained. Chapter 

three contains the analysis and hence the mappings. This chapter will be concluded by 

testing the hypothesis. In chapter four the findings will be discussed, and an 

explanation of why the consumers have been so influential will be offered, together 

with an evaluation of the impact the successful mediation has on the legitimacy of the 

EU as a re-embedding institution. Finally the main findings will be summed up in a 

conclusion and suggestions for further research will be given.  
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Chapter&1&Theoretical&framework&
 

In this chapter the theoretical background for the thesis will be outlined. The starting 

point will be the relationship between markets and society. In this relationship 

counteracting forces are at play. Some are pushing for dis-embedding the economy 

from society, while others are pushing for (re)-embedding it in society. In this chapter 

it will be argued, that understanding these counteracting forces leads to a more 

nuanced conception of the contestations arising when fostering EU integration, and 

applying a neo-polanyian framework, it will be shown that mediation has a re-

embedding function. 

Building on this insight, a brief review of the pluralist literature, and in particular the 

neo-pluralist perspective, will be given, and to facilitate the discussion a section will 

be devoted to clarifying the concepts of mediation, power, and influence, which will 

be used in the analysis and beyond.  

The discussion of embeddedness have traditionally focus on social policy, but it will 

in this chapter, drawing on behavioural economics research, be argued, that it offers 

an important new perspective on consumer policy in the EU. Finally a hypothesis to 

be tested in the analysis will be formulated. 

1.1&Market&and&society&&
One of the ground breaking and still influential contributions to the discussion of the 

relationship between markets and society was made by Karl Polanyi in his 1944 book 

The Great Transformation, republished in 2001. 

Drawing on scholars from the German Historical School, such as Tönnies, List and 

Bücher, and finding inspiration in Marx’ and Weber’s writings, Polanyi challenged 

the idea of markets as neutral and natural exchanges, separated from the society 

(Dale,2011). 

By referencing the studies of anthropologist, Polanyi showed how sharply the concept 

of rational actors and equilibrating markets differed from the reality of primitive 

societies. In the studies of primitive societies, he saw no evidence of homo 

economicus, and no signs of a natural propensity to trade (Dale, 2011). Rather he 

concluded, that before the 19th century the economy was always embedded in society, 

meaning that it was subordinated to politics, culture, and status relations, rather than 

being autonomous, governed by markets and contractual relations (Gemici,2008). 
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Creating a dis-embedded fully self-regulating market economy would require turning 

humans and their natural environment into pure commodities, which would destroy 

both society and the environment. In Polanyi’s view, land, labour and money were 

fictitious commodities, and did not behave like real commodities. The state played a 

vital role in providing and regulating the supply and demand of these commodities, 

and it would thus be impossible to have the state outside of the economy, as liberalists 

advocated. As a result, it was, according to Polanyi, impossible to dis-embed the 

economy (Polanyi,2001, p. xxvi). 

When trying to dis-embed ordinary people were forced to bear higher costs. In a 

protest against this burden, a countermovement would arise. The movements would 

push against each other, in what Polanyi termed a double movement. One movement 

would expand the scope of the market, which would trigger a protective 

countermovement to resist the dis-embedding of the economy, to protect people 

against economic shocks. These two movements could be reconciled when the 

economy was embedded in society (Polanyi,2001, p. xxvii). 

 

Due to its usefulness as a tool to broaden economic discussions and embrace the 

importance of the societal environment, the concept of embeddedness have been used 

in a variety of ways after Polanyi, nearly to such an extent, that it has lost any 

meaning (Granovetter,2004; Block,2007; Dale,2011). According to several authors 

Polanyi himself contributed to the confusion of the concept, as he applied it in a dual 

way (Dale,2011; Gemici,2008; Krippner,2001). He applied it as an analytical tool to 

describe the degree of separation between the economy and society, but also as a 

methodological principle, determining that economy and society can only be analysed 

with a holistic approach. On the basis of thorough analysis of Polanyi’s works Gemici 

has concluded, that the two conceptions of embeddedness that Polanyi employed are 

contradictory, and only the second notion of embeddedness as a methodological 

principle is of any use (Gemici,2008, p.5).  

Although Gemici’s point is valid and well argued, this paper will build on Polanyi’s 

first notion of embeddedness as the constraints society lays on the economy, to serve 

the society as a whole. Gemici and other critics, in particular Krippner (2001), is 

according to this author and others overemphasising the conflict between the two 

views (Block,2007;Ashiagbor,2013). Taking the perspective of the economy and the 
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society as one unit, does not eliminate the possibility of building on the first notion of 

embeddedness and use it for analysing which mechanisms of exchange and other 

institutional settings are in place, and hence assessing the degree to which and how 

the market is constrained by society. Block (2007) has performed this type of 

analysis, and this paper owes much to his neo-polanyian framework.  

In his analysis of the divergence between US and European welfare and foreign 

policy, Block (2007) developed a framework based on four theses from Polanyi. 

Firstly Block sees the economy as always embedded in society. Even “unregulated” 

economies are embedded in society, as neo-liberal reforms have often been associated 

with increases in states’ repressive powers. Secondly he subscribes to Polanyi’s 

double movement, and emphasises the effect globalization of trade have had on 

labour conditions. International trade and enforcement of property rights have been 

fostered by international organisations, however no labour standards have been 

developed at this level. As a consequence, he argues, protective counter movements 

have arisen. However, the particular balance between dis-embedding and (re)-

embedding forces in a given society at any point in time depends on the relative 

strength of the two sides. There is no automatic mechanism, that lead societies to a 

proper balance between the contending forces (Block,2007, p.5-7). 

This is an important insight, and leads to an understanding of embedding as a political 

mediation process between the forces. Building on this understanding, Block thirdly 

highlights that the interest of employers vary over time and space, and they play a 

critical role in shaping market societies. His neo-polanyian framework hence 

recognizes that businesses are privileged actors in the mediation process, however, 

drawing on Swenson he underlines, that because the economy is loosely coupled and 

always reliant on government action, both business’ and employees’ preferences vary 

across time and nations. Finally Block develops a line of reasoning only briefly 

touched upon by Polanyi, namely that competition among nations within the world 

economy tends to produce new variations in the structuring of economic institutions. 

Drawing on the Varieties of Capitalism literature and insight from biological research 

he challenges the neoliberal idea, that competition will lead all economies to converge 

towards the Anglo-Saxon model of capitalism. Rather he argues, that there are 

multiple ways to increase competitiveness, and each path will lead to institutional 
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innovations (Block,2007,p.8-9).  

Seen as a whole, these four factors leads to an understanding of the conjectures of 

market societies as shaped by political conflicts (Block,2007,p.9). The specific degree 

or kind of embeddedness in a society can be seen as the result of the mediation 

process performed by the governance structures in place. This is an insight of vital 

importance for this paper.  

Block admits, that he is not investigating the European side of the equation 

extensively in his paper (Block, 2007,p.12), however others have used Polanyi to 

understand European integration, and there has recently been a call for bringing 

Polanyi back to Brussels (Huebner,2014). 

1.1.2&Polanyi&in&Brussels&
One of the most discussed applications of Polanyi’s double movement in an EU 

context was performed by Caporaso and Tarrow in their 2009 paper “Polanyi in 

Brussels: Supranational Institutions and the Transnational Embedding of Markets”.  

Taking point of departure in the European Court of Justice’s (ECJ) rulings on labor 

mobility, they argue, that a EU wide social policy is emerging, as a response to the 

making of the single market. Drawing on the ECJ rulings they show that a 

supranational embedded liberalism compromise structure is emerging at EU level 

where the ECJ is shaping a EU regime for protection of rights, not only for migrant 

workers but also for their families. They argue that the ECJ has gone further than 

market-making to embed the market within social purposes (Caporaso and Tarrow, 

2009, p. 595-595). Furthermore they hold, that the Commission has supported this 

development, for instance by proposing regulation of gender equality and food 

quality, which modifies the trust of neoliberalism in the single market. Caporaso and 

Tarrow conclude, that many of the conflict and contradictions in European integration 

can be understood as the effect of Polanyi’s double movement. One movement is 

pushing for dis-embedding national markets and the other movement is pushing for 

re-embedding the markets within social regulation at EU level (Caporaso and Tarrow, 

2009, p. 600).  

This is a very interesting proposition and an important contribution to the literature on 

European integration, which allows for moving beyond the traditional debate between 
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neofunctionalism and intergovernmentalism. Understanding the forces pushing for 

dis-embedding the national markets and the counterforces pushing for re-embedding 

the markets at EU level can contribute to comprehending why European integration is 

progressing as it is today.  

However, Caporaso and Tarrow’s arguments have meet much critique. Höpner and 

Schäfer in 2010 argued that the EU is rather a blueprint of Hayek’s interstate 

federalism, than an example of Polanyi’s double movement (Höpner and 

Schäfer,2010, p.5). They argued that the increasing heterogeneity of the EU member 

states, resulting from the enlargements, has made it extremely difficult to re-embed 

markets at EU level (Höpner and Schäfer,2010, p.11-14). Rather than contributing to 

re-embedding ECJ has through its rulings contributed to market-making integration, 

challenging the national embedding social structures (Höpner and Schäfer,2010, p.17-

21). This has, they argued, lead to a Polanyian countermovement at national level, 

born out in the surge of Eurosceptism and nationalism among the citizens (Höpner 

and Schäfer,2010, p.26-28). They hence disagreed with Caporaso and Tarrow, and 

saw no re-embedding occurring at EU-level.  

Joerges (2010) acknowledged Caporaso and Tarrow’s idea of applying Polanyi to EU 

integration as useful, but reached the contradictory conclusion, that the re-embedding 

at EU level has failed. Like Höpner and Schäfer he saw the ECJ rulings as liberalizing 

rather than embedding. Joerges argued, that the lack of a social dimension at EU level 

lead to a lack of democratic legitimacy for the integration project. He suggested 

establishing a framework for “conflicts law” to accommodate the differences, and in 

that way re-embed through law (Dale and El-Enany,2013,p.636-39).  

Along the same lines Dani advocated for a “structural rehabilitation of social 

conflicts”(Dani,2012,p.637), and Chalmers (2012) argued that a “law of struggle” was 

needed to overcome the EU’s insulation from democratic contestation and demands 

from the disadvantaged (Dale and El-Enany,2013,p.639-41). 

Dale and El-Enany (2013) have however been highly critical of this approach. First of 

all they disagreed with Caporaso and Tarrow, and saw no re-embedding taking place 

at EU-level. Second of all they were deeply skeptical about the method of searching 

for re-embedding in the court rulings and in a new type of “conflicts law”. They 

argued that law has a depoliticizing effect, whereby it reproduces capitalist structures 
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and domination. The courts, especially the ECJ inhabited by unelected judges, was 

not the place to look for social policy. A “law of struggle” cannot and should not 

replace politics and democracy in mediation of social conflict (Dale and El-

Enany,2013,p.646-48). They concluded, that the most likely way to obtain change, 

was for social movements to assert pressure on the system, like has been done, though 

without much success, in the wake of the financial crisis (Dale and El-

Enany,2013,p.649).  

Using insights from Block, Ashiagbor (2013) argued, that the embedded liberal 

compromise on which EU integration builds, involved embedding the internal market 

within national social policy. It was assumed that a common market would lead to 

convergence of labor standards, and as a result, the initial provisions for social policy 

in the Treaty of Rome was purposely very thin. As the consequences of liberalization, 

enforced by the ECJ especially in the “Laval” and “Viking” cases, challenged the 

national systems, a EU social policy was developed over time, albeit from a very low 

starting point. In other words, the embedded liberal compromise, with the division of 

labor where EU was handling market-integration, and member states were handling 

market-embedding, was unraveling (Ashiagbor,2013,p.307-9). Ashiagbor agreed with 

Höpner and Schäfer, that the enlargement of the EU has increased the challenges with 

re-embedding at EU level, and argued that no institutionalization of social welfare at 

EU level, akin to the types existing at national level, would be developed. Finally she 

underlined that any attempt to re-embed had to be political (Ashiagbor,2013,p.324) 

In conclusion, Polanyi’s concept of embeddedness and the analytical tool of a double 

movement are not uncontroversial ideas, but can give interesting insights when 

applied to the EU setting. However, applying it to ECJ rulings has yielded 

contradictory results, and according to the neo-Polanyian framework of Block, it does 

not make sense to apply it to a court, as embedding is a result of a political mediation 

between interests in society. In this paper focus will therefore be on the much less 

discussed claim from Caporaso and Tarrow that the Commission is supporting and 

fostering a re-embedding of the social dimension at EU level.  

Drawing on Block and Ashiagbor, it will in this thesis be argued that the national 

embedding structures due to the market integration are under pressure, and a re-

embedding can be done at EU-level, not by means of depoliticizing conflicts law or 
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social uprising as suggested by Joerges and Dale and El-Enany, but through political 

democratic representation and careful interest mediation by the European institutions, 

in particular the Commission. If the EU succeeds in embedding through mediation, it 

is argued that it will at the same time be a means to increase its legitimacy.  

1.2&Mediation&in&the&EU&
In the previous section the outer boarder for this theoretical framework was set as the 

double movement between dis-embedding and re-embedding forces, and it was 

argued that mediation plays a vital role in the process of re-embedding. In this section 

it will be explained how different authors have portrayed the mediation landscape; 

why the focus in this thesis will primarily be on the Commission’s mediating 

function; and finally criteria for recognizing a successful mediation will be outlined.  

 

In short mediation is a balancing act between interests. In more resent years a 

conception of the EU and in particular the Commission as a mediator has gained 

strength (Sandholtz and Stone Sweet,1998; Kohler-Koch and Eising,1999; Van 

Schendelen,2002; Kaiser and Starie,2005; Michalowitz,2007; Eising,2007,2009; 

Chalmers,2013; Hartlapp,Mertz,Rauh,2014; Dür, Bernhagen and Marshall,2015). 

This view allows the debate on European integration to move forward from the 

traditional duality of neofuntionalism vs. intergovernmentalism, and into a more 

constructive debate on the EU as a policy field, where the European institutions are 

seen as objects of lobbyism from national and transnational interests, and have to 

mediate between them. The conception of the EU as a policy field is a valuable turn in 

the debate and opens up for a fruitful discussion of the inclusiveness of the EU 

legislative process, the relative voice given to the dis-embedding and re-embedding 

forces, and hence the legitimacy of the institutions. 

 

The understanding of the EU as a policy field and the institutions as mediators steams 

from the traditional American liberal pluralism. Amongst others Dahl in 1961 

emphasised that all interest groups would desire to participate in the policy process, 

and that a “marketplace of ideas” therefore would be developed. From a pluralists 

perspective the competition between interests would prevent political bias and foster 

rational balanced politics (Dahl,1961).  
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This view was however challenged in 1965 when Olson published his classical work 

on the logic of collective action. Olson argued, that the pluralist perspective only held, 

if one assumed, that all interests had the same opportunities and resources to represent 

themselves. This was however often not the case. Olson showed, that small groups of 

well-organised vested interests, such as firms, had an advantage when it came to 

representing their interests. In contrast, diffuse groups, such as consumers, were 

notoriously difficult to organise and thus it was challenging to mediate and represent 

their interests. On this basis Olson concluded, that firms were highly privileged actors 

in interest mediation (Olson,1965). 

 

This line of reasoning has been developed further in the neo-pluralist stream of 

literature. Lindblom in 1977 for instance strongly criticised the pluralist perspective, 

and argued that large private firms did not fit within interest competition according to 

democratic theory (Falkner,2010). 

Falkner in 2010 brought a nuance to the neo-pluralist perspective. He argued that 

business interests were often divided. Whereas the abovementioned authors tend to 

see businesses as one monolith block, Falkner highlighted, that businesses were 

diverse and had diverse interests. He outlined various lines along which, businesses 

tend to have diverging interests. Falkner’s main point was, that when the business 

interests were divided, it opened up avenues of opportunity for other interests to 

become influential, especially if they united (Falkner,2010). 

 

The studies cited above are all general studies, but the neo-pluralist perspective has 

also been applied in the EU. Michalowitz for instance in 2007 outlined three factors 

impacting the degree to which interest groups can influence policy making in the EU. 

The three factors were: The degree of conflict among interest groups and between 

interest groups and policymakers, the structural conditions for influence, and the type 

of influence, directional or technical, the interest group wished to assert. She 

concluded that possibilities for influence were high when there was a low level of 

conflict especially between the interest group and the policymaker, when the 

structural decision process was transparent and the policymakers depended on 

constituencies, and when the type of influence applied was primarily technical.  
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Drawing on Bouwen, Eising in 2007 and 2009 analysed access to the EU institutions. 

He saw the relation between the EU institutions and the interest organisation as one of 

resource dependency, where both sides relied on the information the other side 

possessed in order to perform well (Eising,2009). Eising concluded, that there were 

imbalances in access to all three European institutions. Large well-endowed firms 

were clearly privileged, but also European organisations enjoyed an advantageous 

position especially in the early phases of policy formation (Eising, 2009). 

 

From the studies above it becomes clear, that businesses, both generally and in the 

EU, traditionally have been seen as a privileged actor in the mediation process. This 

long-standing situation might however be changing. Chalmers in 2013 argued, that a 

professionalization of non-governmental organisations (NGO) lobbying in the EU has 

occurred (p.54), defining NGOs as excluding business interest. His quantitative study 

showed, that NGOs, contrary to the predictions from the neopluralist perspective, 

were not limited to providing information of little value to EU policy makers. On the 

contrary, he showed that NGOs, even more often than companies, provided 

information on the feasibility of implementation and legal information, and almost as 

often as companies provided information on economic impacts and helped to make 

sense of technical information. All types of interest groups relied on evidence-based 

lobbying (Chalmers, 2013,p.50-51). Connecting this to Eising’s analysis of access 

goods, it becomes clear, that NGOs have as many and as good access goods as 

businesses. These findings are very interesting, and important for understanding the 

interest mediation in the EU. 

 

Dür, Bernhagen and Marshall in 2015 published a paper with the title “When (and 

why) does business lose”. This paper concluded that overall business actors from 

2008 to 2010 had been less successful than civil society actors, defined as 

organisations not representing business interests, in influencing the European policy-

making process, in all three institutions, on a variety of issues areas (Dür et al,2015). 

Like Chalmers findings, these are very interesting, as they go against all prior 

predictions in the neo-pluralist theories.  

 

This brief outline of theories on interest mediation has made it clear that the EU 

institutions can be understood as mediators between all interests in the European 
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society. In this paper the focus will be on the mediation performed by the 

Commission in the policy formulation process before the publication of proposals. 

This is a very interesting and under researched phase of interest mediation 

(Dür,2008). The Commission is vital, because it holds the right of initiative in the EU, 

and it is there, the original proposals are taking shape (Hartlapp, et al.,2014). 

Although the Commission is formally only involved in the drafting phase, practically 

it is involved in the decision phase (Van Schendelen, 2002). It is a general rule among 

lobbyists, that the earlier you represent your interests, the better. The earlier you 

influence the better are your chances for impacting the Commission’s conception of 

the problem and the solutions (Interview1; Interview2; Interview4; Van 

Schendelen,2002; Michalowitz,2007; Hartlapp et al.,2014). Public consultations are 

important tools, however, as will be seen in chapter three, the proposals are in part 

written before the public consultation, and it is in this closed process, that interests, if 

they get represented, have the best opportunities to assert influence.  

It is however important to recognize, that the EP has gained significant powers after 

the Lisbon Treaty. The EP is now able to change the Commission’s proposals, and 

issue own initiative reports and motions of resolutions to influence the Commission’s 

agenda. The EP’s increase in power has also been reflected in the lobby, as more 

lobby is now directed towards the EP than in the pre-Lisbon times (Ernest and 

Gammelgaard,2012). As pointed out by the interviewees it is important to be present 

all along the legislative process, to guard your interests (Interview1; Interview4), 

nevertheless, there is still a consensus that the earlier you influence the better, as the 

Commission is still the agenda setter (Interview1; Interview2; Interview3; Interview4; 

Van Schendelen,2002; Michalowitz,2007; Chalmers,2013; Hartlapp et al.,2014). In 

the early phases of policy formation, the EP can rather be seen as lobbying the 

Commission, like any other interest, and the Commission is taking the anticipated 

position of the EP and the Council into consideration when drafting proposals 

(Interview5; Pollack,1997; Sandholtz and Stone Sweet,1998; IMCO meeting 14/1-

2016). By focusing only on the Commission, it is possible to understand where the 

discussions on a proposal start and how it is initially formulated. Although the EP can 

make amendments, the Commission’s proposal will always be the starting point, 

hence the fundament upon which the other legislators can build. Understanding the 

fundament and how it is made is important for evaluating the robustness of the final 
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construct. In the remainder of this paper the focus will therefore be on evaluating the 

Commission’s abilities as a mediator. 

 

To do so however, it is necessary to establish a clear understanding of central 

concepts as power, access, influence, and mediation, and the interrelations between 

them. The following subsection is devoted to clarifying the definitions of these vital 

concepts, which are often used almost interchangeably. 

1.2.1&Clarification&of&concepts&–&What&is&successful&mediation?&
In the previous section it became clear, that the aim of this paper is to investigate how 

the Commission has performed as a mediator and hence contributed to re-embedding 

the single market at EU level. A necessary precondition for performing this task is to 

understand what successful mediation is. This paper will rely upon the following 

understanding: 

Mediation is successful when influence becomes independent of power. 

 

This definition is however only useful if the difference between influence and power 

is clearly understood. Definitions of power abound (Dahl,1961; Weber,1980; 

Mikalowitz,2007). Weber has formulated one classical and much used definition. He 

defined power, as the ability of an actor to force another actor, even against its own 

will, to pursue a certain course of action (Weber,1980). This definition is a good 

starting point for understanding power, but it needs elaboration to be useful in the 

context of interest mediation. 

Fuchs has synthesized the scholarly discussion on the neo-pluralist perspective. On 

this basis she has outlined three types of power: Instrumental power, structural power, 

and discursive power, which offer alternative as well as complementary means to 

force policymakers to pursue a certain course of action (Fuchs,2007,p.56).  

Examples of instrumental power are lobbying and campaign financing. The concept 

has however been extended to include a broader range of control over policymakers, 

such as social networks. This approach to power provides a simple framework for 

assessing direct power based on actors’ resources. Fuchs argued however, that this 

was a very small part of the overall picture (2007,p.57). 
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Structural power refers to the indirect agenda setting power that actors, especially 

businesses, have over policymakers. Businesses’ power as important employers and 

contributors to GDP is understood as structural power (Fuchs,2007,p.58-59).  

Finally the importance of discursive power and ideas were highlighted. Discursive 

power is used to shape perceptions and foster certain interpretations and framings of 

situations, problems, and solutions (Fuchs,2007,p.60-63).  

 

Power can hence emanate from various sources: plenty of resources, structural 

importance, or good ideas. However, a powerful actor is not necessarily influential. 

As Van Schendelen puts it, lobbying is only an effort to create real influence. It is 

neither sufficient nor necessary for success (2010, p.51-52). In other words, simply 

having the means and resources to lobby extensively and in theory force someone to 

do something, does not necessarily mean, that you are successful in doing so.  

Whereas power, at least instrumental and structural, is relatively straightforward to 

measure, measuring influence is very difficult. The literature shows, that influence is 

contingent upon many factors, and as many actors are involved it is difficult to 

determine if it is the influence of one or the other actor which causes the result, or 

even other factors (Dür,2008; Michalowitz,2007; Klüver,2011).  

 

Eising and Chalmers referenced above only measured access, and assumed access to 

be a good proxy for influence (Chalmers,2013). Access is important, but it is a 

necessary but insufficient condition for having influence. Like with power, an actor 

can have access without being influential. Dür et al. introduced a more sophisticated 

measure of influence. They asked the Commission to plot the preference of the 

interest groups, the EP, itself and the member states on a continuum from 0 to 100. 

Then they asked the Commission to plot the final outcome. Influence was 

subsequently measured as the degree to which an actor had been able to pull the final 

outcome towards its preferences, relative to the reverse point (Dür et al,2015,p.16). 

Along the same lines Michalowitz defined influence as a change of mind from the 

side of the policy-makers towards the preferences of the actor in question, and 

underlined the importance of the procedural aspects of influence (2007,p.134). 

Building on the above discussion, this paper will rely on the following definition of 

influence: Influence can be measured as the degree to which the congruence between 
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the preferences of the actor in question and the policy-maker’s preferences has 

improved during the policy formation process.   

 

On this basis three criteria can be outlined for a mediation to be successful. Influence 

becomes independent of power when the mediator 

1) gives access to all interested parties, irrespective of their instrumental power;  

2) treats all contributions equally, irrespective of the actors’ structural power;  

3) bases its preference formation on a balanced consideration of the contributions, 

irrespective of the actors’ discursive power.  

 

Drawing on these definitions of influence and successful mediation it will in the 

following chapters of this paper, be argued, that the Commission has performed a 

successful mediation, and thereby contributed to re-embedding and improved its 

legitimacy. As the theoretical discussion opening this chapter indicated, it is already 

researched whether an overall social policy at EU level has been developed. Although 

some see signs of hope (Carporaso and Tarrow;2009), the tendency is to conclude, 

that no significant re-embedding has taken place (Höpner and Schäfer,2010; 

Joerges,2010; Dani,2012; Dale and El-Enany,2013; Ashiagbor,2013). To move 

beyond this discussion Block’s neo-polanyian framework will in this paper be applied 

to another policy field in the EU; consumer policy. In the next section, seeing 

consumer policy as a branch of social policy will be justified.  

1.3&Applying&Polanyi&to&consumer&policy&
In the previous section a brief overview of the literature on the EU as a policy field 

was given, and it was outlined that the EU institutions can be seen as mediators and 

hence are vital for re-embedding. Furthermore it was decided to focus primarily on 

the mediation function of the Commission, and a definition of influence and criteria 

for performing successful mediation were formulated. The framework has hence been 

narrowed down to focusing on the Commission’s mediation. But mediation of what? 

In this section the choice of policy area will be justified. 

Applying Polanyi to the EU has to the knowledge of this author so far been focused 

on social policy in the classical sense, meaning workers rights and access to social 

security benefits. However, in this section it will be argued, that consumers are vital 

to markets as well, and their protection against unrestrained markets and market 
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failures is an important part of the embedding role of society. Consumer policy can 

hence be seen as a branch of social policy and consumers should be regarded as 

political actors. 

Albeit there are many differences between social policy and consumer policy, for the 

purpose of the analysis to be conducted in this paper, they have important similarities.  

Like social policy consumer policy is originally rooted in the member states, and the 

Treaty of Rome do not form an explicit legal basis for developing regulation at EU 

level (Ashiagbor,2013; Weatherill,2013).  

Consumer policy is like social policy based on societal norms and values, and the 

conception of a consumer has cultural origins (Jacobsen and Dulsrud,2007). As a 

result of the different social conceptions of consumers, consumer rights and consumer 

policy differs between the member states (Kjaernes, Miele, and Roex,2007, p. 109). 

This is evident in the European Consumer Centres network (ECC-net) report from 

2014 on the implementation and “gold-plating” of the existing minimum directives, 

and in the European Consumer Conditions Scoreboard from 2015. The differences are 

best conceptualized as “Varieties of Consumerism”.  

As shown in the Varieties of Capitalism literature, states have over time developed 

different paths to competitiveness, which have resulted in different structures of 

embeddedness, hence different welfare models (Hall and Soskice,2001; Block,2007). 

All member states in the EU subscribe to capitalism and to consumerism, however 

they do it in a variety of different ways.  The Varieties of Capitalism and the resulting 

differences in welfare models and social policies have been seen as obstacles to the 

functioning of the single market, and have been framed as barriers to trade (Dale and 

El-Enany,2013). The same is the case for the differences in consumer policy 

(COM(2015)192). The concept of Varieties of Consumerism will be developed 

further in chapter two, for now suffice to say, that two very different consumer 

conceptions exist, and they are fundamentally connected to the conception of the 

embedding role of the state (Jacobsen and Dulsrud,2007, p. 473). In a nutshell there is 

a “classical” consumer conception, where the consumer is seen as the weak party in 

trade relations and embedding institutions need to protect them against exploitation 

from businesses, and there is a “neoliberal” consumer conception, where the 

consumer is seen as empowered and able to make ethical and political purchasing 
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choices, where the role of the institutions is only to ensure that the market 

mechanisms are allowed to work properly (Jacobsen and Dulsrud,2007). 

 

From this short introduction it is already evident, that the difference is big, and 

consumer policy is hence a very suitable field for studying the complications that 

arise, when the Commission is trying to re-embed the economy at EU level. In a 

situation where the original embedded liberal compromise is challenged, the 

underlying forces behind the Varieties of Capitalism and Consumerism become 

apparent and assert counteracting pressure upon the Commission. 

 

By combining Block’s insights with the literature on consumerism, and connecting 

the different conceptions of consumers to the understanding of the relationship 

between state and market, it becomes clear that consumers should be regarded as 

political actors. Within all Varieties of Consumerism they perform an important 

constraining function on the market. Taking the classical perspective, the consumer 

organisations will push for re-embedding of the market into society and for the state 

or European institutions to take responsibility for protecting the consumers. Taking 

the neoliberal consumer perspective, the individual consumer in his/her own 

purchasing decisions will guide and constrain the market, by “voting” with their feet 

for choices responsible for society (Micheletti,2003, p.2). 

 

Consumers are hence political actors, no matter the perspective, however, consumer 

policy can only be understood as a branch of social policy and have a re-embedding 

function, if one subscribes mainly to the classical consumer conception. Below it will 

by means of a behavioural economics study be justified, that this paper sees consumer 

policy as a branch of social policy. 

 

In the Eurobarometer 342 “Consumer Empowerment” from 2011, it was shown, that 

many consumers lacked simple computation skills, were unable to understand simple 

labeling, and unaware of their rights. In some cases, even consumers who felt 

confident, knowledgeable, and protected were more likely to answer incorrectly 

(p.99). On EU27 average, 20% of consumers were unable to answer correctly if, on a 

savings account, an interest rate on 1%, 2%, 3%, or 4% would be most advantageous 

to them. At a more “advanced” level of numerical skills, where the consumers had to 
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calculate a simple percentage interest rate, on EU27 average only 56% answered 

correctly, where the lowest level of correct answers were in Romania, 21% (p.24-35). 

With regards to interpretation of simple labeling, 46% of the European consumers 

were, upon being presented with standard labeling on a cereals box, unable to identify 

correctly both the amount of fat pr. 100 grams in the product and the date of expiry 

(p.43), and only 16% and 17% respectively recognized a logo for organic farming and 

a logo indicating that the product meet strict ecological standards (p.46). On 

awareness of EU consumer legislation only 2% of the European consumers could 

answer correctly on all the seven questions (p.100).  

Having studies like the above cited in mind, the neoliberal conception of a consumer 

seems to be less relevant for policy-makers. When almost half of the population is 

unable to read simple labeling and the large majority cannot recognize informative 

logos, there is not much reason to believe, that the average consumer will perform 

ethically correct purchasing decisions and consider their choices in a political context. 

The classical consumer conception seem more relevant, although the assumption that 

consumers are rational and base their choices on prices is challenged for at least 20% 

of the population. If they cannot do simple math, they will not react rationally to price 

signals. However, as the EU generally has as its guiding principle to legislate for the 

average consumer (Interview1;Interview2), it is reasonable to rely on the classical 

consumer conception, although consumers might actually need even more protection 

than originally thought. 

Combining the findings on skills with the low level of awareness of consumer rights, 

consumers are very vulnerable to exploitation from businesses. As a result, 

embedding the economy in society is not only about protecting workers, but also 

about protecting consumers from exploitation. It is therefore argued, that consumer 

policy can be seen as a branch of social policy. As a consequence, following the 

reasoning developed in the previous section mediating successfully between the 

actors in the field of consumer policy can foster re-embedding at EU level and 

increase legitimacy of the EU institutions. 

Focusing on consumer policy and mediation in this field of course leads to strong 

limitations to what kind of embeddedness this paper can investigate. The analysis will 

not include trade unions and other representatives for workers, as they are not 
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particularly active in this field. This closes of the ability to investigate the social 

embedding of workers as such, however, it is worth noting, that consumers and 

workers are often the same persons. This leads back to the embedded understanding 

of economy and society as one inseparable entity. Embedding and giving rights to one 

group of vulnerable actors will impact the overall degree of embeddedness and 

interfere with the entire balance between dis-embedding and re-embedding forces. 

Hence studying consumer policy is not irrelevant from a social policy perspective, as 

all spheres of society are interdependent and embedded.   

In this section it has been argued, that consumers are political actors and consumer 

policy has an important embedding function. By careful mediation from the 

Commission it can be used as a means to re-embed the single market at EU level and 

give the EU legitimacy. Drawing on this understanding and the theoretical framework 

developed throughout this chapter, the next section will set out a hypothesis to be 

tested in the analysis. 

1.4&Hypothesis&
Summing up this chapter, it can be concluded, that applying Polanyi’s and his 

followers’ theory of a double movement to European integration offers interesting 

insights. Especially Block’s framing of the degree and type of embeddedness in a 

society as resulting from a political mediation is valuable. Taking a more modern 

pluralist perspective on the role of the Commission as a mediator allows for applying 

this understanding to the EU, and leads the integration discussion beyond the 

dichotomy of intergovernmentalism vs. neofunctionalism.  

Traditionally business interests have been seen as privileged in the mediation process, 

in the EU and beyond, however recent research questions this privileged position, and 

outlines situations in which it is weakened. On the basis of this discussion a definition 

of mediation as successful if influence becomes independent of power has been 

formulated. Furthermore, it has been argued that consumer policy can be seen as a 

branch of social policy, and that the Commission by performing successful mediation 

in this field can foster re-embeddedness and its own legitimacy.  

In sum, the focus of this paper has been narrowed down to the Commission’s 

mediation performance in the field of consumer policy.  

As a result of the focus on consumer policy, this paper will primarily devote attention 

to business interests and consumer interests when evaluating the mediation, as they 
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are the most important representatives for respectively the dis-embedding forces and 

the re-embedding forces in this field. On the basis of the theoretical insights from this 

chapter, drawing especially on the newest findings from Chalmers and Dür et al., one 

hypothesis has been developed: 

 

The Commission has performed a successful mediation between consumer actors and 

business actors, where consumer actors have been as influential as business actors 

Testing this hypothesis demands an in depth analysis. In the next chapter the 

analytical framework and method to test the hypothesis will be developed. 

! &
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Chapter&2&Analytical&framework&
 

Chapter one has outlined the theoretical foundation upon which this paper builds. In 

this chapter the second building block for the analysis will be developed, the 

analytical framework. The chapter will proceed in the following way: Firstly, the 

research design in terms of case selection and overall method will be outlined. 

Secondly, the analytical space will be developed. Two axes, one on level of re-

embeddedness in EU law and one on level of consumer protection, constitute the 

space. The axes will be developed in turn, drawing on respectively the historical 

development of consumer policy at EU level, and the literature on consumerism. The 

typology of Varieties of Consumerism will be elaborated as part of this exercise. 

Finally it will be decided which actors to map in the space in the analysis, and the 

method of data collection will be explained. 

2.1&Research&design&

2.1.1&Case&study&approach&
In the previous chapter a hypothesis was developed on the basis of the theoretical 

framework. The hypothesis needs to be tested against empirical evidence. To do so, 

this paper will rely on a single case study. This approach allows for a thorough and in 

depth analysis of developments in the mediation over time, and of the reasons behind 

the positions of the actors. Relying on Yin’s approach to case study research, case 

studies can vary in two dimensions: The number of cases studied, and the number of 

units under analysis (Yin,2009).  When analyzing and tracing actors’ influence on the 

Commission in the preparatory phase, it is suitable to look at a single case study 

instead of a large n analysis or several case studies, because using a single case study 

makes it possible to dig deep into the functioning of the interest mediation in a given 

context. The policy formation phase is an informal phase, and it is therefore necessary 

to take a focused approach using the method of process tracing and thick description 

with a use of interviews, to gain in depth knowledge. The drawback of relying on a 

case study is, that the generalizability of the findings is limited (Yin,2009).  

With regards to the number of units under analysis Yin distinguishes between a 

holistic design, with one unit of analysis, and an embedded design (with no reference 

to Polanyi, but to complete confusion!), with several units of analysis. This paper 

analyzes the respective influence of business and consumer interest groups towards 
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the Commission in the phase of policy formation. It therefore has an embedded design 

with three units of analysis. In the following subsections the choices of case and units 

of analysis will be explained further.  

2.1.1.1$A$single$case:$Contract$rules$for$online$sales$in$the$early$legislative$phase$
The case upon which the hypothesis will be tested is the early phase of the 

formulation of the Commission’s new proposals on contract rules for online sales of 

tangible goods and digital content, which were published on 9th of December 2015. 

The early phase of policy formation, before the publication of the Commission’s 

proposals is interesting because it is not well researched (Dür,2008), and because it is 

an informal and relatively closed phase of the policy formation, which however is 

fundamental for the policy outcome. Testing the hypothesis in this phase allows for 

testing it in a “least likely” scenario, as the neo-pluralist scholars argue, that the more 

closed and informal the process is, the more influential are businesses (Olson,1965; 

Sell,1999; Kaiser and Starie,2005; Mattli and Woods,2009).   

The proposals on contract rules for online sales form part of the Commissions strategy 

for the Digital Single Market (DSM), which was presented in May 2015. The aim of 

the proposals is to harmonize the contract rules for online sales of tangible goods and 

digital content at EU level in order to increase consumers’ confidence and thereby 

boost cross-boarder e-commerce (COM(2015)192, p.4-5).  

 

Differences in contract rules and hence in consumer rights and their enforcement are a 

problem for businesses and consumers trading cross-border, as they potentially need 

to be aware of 28 different regulations (SWD(2015)275, p.5). Only 7% of small and 

medium-size enterprises (SME’s) trade across border in the EU, and 57% of 

companies would either start or increase their online sales abroad if the same rules 

were applied in all member states. According to the Commission’s estimates, 

consumers could save EUR 11,7 billion each year, if they could choose freely from a 

full range of EU goods and services online (COM(2015)192, p.4-5). 

However, as has already been touched upon and will be elaborated later in this 

chapter, consumer protection is performed differently in the member states, and is 

often closely connected to societal values. Consumer rights are therefore a sensitive 

issue, very apt for analysing the tensions between the rational economic desire for 

European integration, represented by the dis-embedding forces, and the societal and 
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cultural values, the embedding forces. The proposals on contract rules for online sales 

are a very good case for this analysis, because they are equally important for both 

consumers and businesses. Both parties have significant stakes at risk, and have 

attempted to influence the Commission early on (Stakeholder meetings; Interview5). 

Furthermore it is a continuation of a very long process. Two relatively recent 

fundamental legislative proposals and the political discussion around them are 

important for understanding the mediation on the current proposals. One of them, the 

Directive on Consumer Rights (CRD) partially succeeded, whereas the second one, 

the proposal for a Regulation on a Common European Sales Law (CESL) failed. The 

current proposals on contract rules for online sales are building directly on the 

legislative results and political experiences of these two proposals.  

Proposed in 2008 and finally adopted in 2011 the CRD synthesised existing 

legislation and in its own words “move away from the minimum harmonisation 

approach in the former Directives whilst allowing Member States to maintain or 

adopt national rules in relation to certain aspects” (Directive 2011/83/EU). 

Whereas the CRD can be seen as a relative success the attempt to establish a CESL 

was a failure. The proposal was made in 2011, and its aim was to increase consumer 

confidence in the single market and help SMEs (Allen and Overy,2013). The CESL 

was a voluntary supplement to the national regulations, and parties agreeing to use 

CESL also had to agree on, which national law to use as basis (Allen and 

Overy,2013). The responses to the public consultation were overtly negative from all 

sides. BEUC, the European Consumer Organisation, did not support the voluntary 

approach, and underlined that an extra sales law would add to the consumers’ 

confusion. The business side was predominantly opposed to the CESL as well, also 

referring to the increase in complexity by introduction of a 28th regime. The EP voted 

for CESL, with 264 amendments, in February 2014. The member states however 

stand divided on the issue, with the UK strongly against. The proposal therefore 

stalled in Council (Allen and Overy,2013).  

 

The Commission’s DSM strategy contained a commitment to publish amended 

proposals to replace the stalled CESL (COM(2015)192). The proposals on contract 

rules for online sales are exactly these amended proposals. They are thus the newest 

step in a long and complicated process, where it has earlier been impossible to find 

agreement. The new proposals on contract rules for online sales are therefore an 
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interesting and very relevant case when looking at mediation and embedding 

capacities. 

2.1.1.2$Units$of$analysis$:$Embedded$design$
In the previous subsection the choice of case has been justified. In this subsection the 

choice of units of analysis will be justified. This thesis has an embedded research 

design and investigates three units of analysis. The units are business interests, 

consumer interests, and the Commission. The two first mentioned will provide 

insights into their own conception of their influence. These insights are important for 

placing the interest groups in the analytical space thus outlining the landscape of 

interests in which the Commission was mediating when formulating the proposals.  

Including the Commission as a third unit of analysis increases the validity of the 

thesis, as it is the target of the lobby and thus able to assess the real influence it 

experienced from the respective actors, and the reasons behind its changes of course 

(if so) during the policy formulation process.  

The units of analysis in this way complement each other by offering different 

perspectives on the case. 

 

Summing up this section, it can be said that the hypothesis will be tested on a single 

case study; the Commission’s new proposals on contract rules for online sales, and 

the focus will be on three units of analysis; business interests, consumer interests, and 

the Commission. In the next section the method for performing this case study will be 

outlined. 

2.1.2&Overall&method&
This thesis relies on a classical deductive approach. In the previous chapter the 

existing theories were used to develop a hypothesis, which will be tested on the 

empirical case in chapter three.  

The main area of interest is the policy formation process before the publication of the 

proposals from the Commission. As the focus is on the process, the overall method 

will be process tracing and to some extend thick description. Relying on interviews, 

documents from the stakeholder consultation and meetings, press releases, as well as 

the final proposals, lobbying from business and consumer groups will be traced in 

detail from the beginning of 2015 until the publication of the proposals in December 

2015. 
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To measure the relative influence of the interests the definition developed in the 

previous chapter will be relied upon, and the analytical space within which the actors 

are going to be mapped will be developed in the second part of this chapter. In this 

space the Commissions thoughts/proposals presented to the stakeholder group during 

2015 will be plotted, and the movements the proposals made in the space, 

representing changes of mind, will be traced. Tracing these movements within a 

space, where the actors’ preferences are already mapped allows for an assessment of 

the relative influence performed by the different actor, at different points in time.  

The analytical space has two dimensions – level of consumer protection and level of 

re-embeddedness in EU law – each going from 0 to 10. This is a simplistic model, but 

it will give an indication of the relative influence in the pre-publication phase, and in 

which direction the Commission has changed its mind.  

In the following section the backbone of this paper, the analytical space, will be 

developed in detail. 

2.2&Analytical&space&
Chapter one was concluded by the formulation of the following hypothesis: The 

Commission has performed a successful mediation between consumer actors and 

business actors, where consumer actors have been as influential as business actors. 

In order to analyse whether the Commission has actually performed a successful 

mediation in the case of contract rules for online sales, it is necessary to obtain an 

overview of the actors in the field. This overview will be created by mapping the 

actors and the Commission’s proposals in a two dimensional analytical space. The 

Commission will be mapped at three points in time. The respective influence will then 

be measured as the distance the Commission has moved towards or away from the 

actors in the space during the process, resembling the development in the congruence 

between the actors’ and the Commission’s preferences. The success of the mediation 

will be reflected in the position of the Commission’s final outcome in the space 

among the actors. 

In this section the analytical space will be developed. Each axis will be developed as a 

continuum from 0 to 10 formulated on the basis of typologies in order to give more 

meaning to the numbers. Furthermore the most relevant existing legislations will be 

mapped to make it easier to understand, how the actors situate themselves compared 

to the already existing consumer acquis. The x-axis will measure the “level of re-
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embeddedness in EU law”. Here it is important to underline, that re-embeddedness for 

the remainder of this paper only will indicate supranational re-embeddedness at EU 

level, not re-embeddedness at national level. This dimension has been chosen because 

it reflects the classical EU integration debate between intergovernmentalism and 

supranationalism, and can visualise the distribution of the dis-embedding and re-

embedding forces. The y-axis will measure the “level of consumer protection”, which 

is relevant for analysing weather the Commission has mediated well between the 

actors defending high and low levels of consumer protection. These two dimensions 

reflect the double mediation pressure the Commission is under. On the one hand it has 

to find the right level of intervention, is this area to be regulated at EU or national 

level or a combination? On the other hand, if it decides to go for a form of EU 

regulation, it has to find the right level of protection to be set in that legislation, 

balancing the interests of all actors and accommodating national differences as far as 

possible. In this way the space represents the nexus between the classical European 

integration debate, intergovernmental cooperation vs. supranational unity, and the 

more modern understanding of the EU as a policy field in which the institutions are 

mediating. In the following subsection, the x-axis, level of re-embeddedness in EU 

law, will be elaborated and the explanatory typology will be formulated on the basis 

of a historical tracing of consumer rights regulation at EU level. 

2.2.1&The&xPaxis:&Level&of&rePembeddedness&in&EU&law&
European integration is a long process of balancing national interests and sovereignty 

against common interest and supranational intervention. The Commission is tasked 

with striking this balance when deciding which type of legal acts to opt for. Taken the 

principles of proportionality and subsidiarity into account, it has to decide, how re-

embedded the policy field is to be in EU law, how much is to be left at national level, 

and which degree of leeway in implementation the member states can keep. Actors in 

the field of consumer protection have different opinions on which level of 

harmonization, and hence which level of re-embeddedness in EU law, is appropriate, 

and all have tried to influence the Commission’s decision (Stakeholder meetings).  

Tracing the historical development of consumer right in EU legislation it becomes 

clear how the level of re-embeddedness and hence the division of labour between the 

EU and the member state governments have changed over time. Connecting this 

development to Pollack’s (1997) continuum between intergovernmental cooperation 
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and supranational unity, a typology will be formulated and used to operationalize the 

x-axis. The typology will be contingent upon three factors: Cooperation form, role of 

the EU, and role of the member state governments. 

2.2.1.1$Typology$for$level$of$re:embeddedness$
The proposals on contract rules for online sales are the newest development in a long 

process of formulating consumer rights in the EU. Tracing this process reveals a 

gradual re-embedding of consumer rights at EU level and forms a good basis for 

formulating a typology of re-embeddedness. 

 

The founding Treaty of the European Community, The Treaty of Rome from 1957, 

did not explicitly mention consumer policy. The Treaty of Rome did not develop a 

structure of consumer rights, rather it was an underlying assumption of the founding 

fathers, that the removal of barriers to trade and the process of integration would 

indirectly benefit consumers through larger diversity of products and lower prices 

(Weatherill,2013). In Ashiagbor’s (2013) terms, the liberal embedded compromise 

was reining and a division of labour, where the EU handled market integration and the 

member states handled national embedding, was upheld.  

At that point in time, there was no ambition or perceived need to regulate consumer 

issues at EU level. It was regarded as a matter for the member states to regulate, 

hence the cooperation form was subsidiarity. As a consequence the EU had no role to 

play and the member states had to embed their national markets in suitable consumer 

regulation without interference from the EU. For this combination of the three 

typology-factors the term “national regulation” will be used, and it corresponds to 0 

on the axis of re-embeddedness.   

 

As a response to the increase in consumer representation in the member states, 

especially in light of the application of membership by the United Kingdom (UK) and 

Denmark, where the consumer movements were particularly strong, a need to give the 

European Community a “human face” emerged. The Council of Ministers in 1972, 

despite the lack of basis in the Treaty, endorsed 5 fundamental consumer rights to be 

recognised by all member states (EC MEMO 92-68):  

• Protection of consumers’ health and safety 

• Protection of consumers’ economic interest 
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• Consumers right to information and education 

• Consumers right to redress 

• Consumer right to representation and participation.  

These rights are still today the fundamental pillars of consumer protection legislation 

in the EU. In 1975 a soft law initiative was adopted in a Council Resolution. The 

Program led to the proposal of many new pieces of legislation, however, many 

proposals were blocked and all were watered down in Council. Unanimity was 

demanded in Council, and member states feared, that Community wide legislation 

would reduce their national level of consumer protection (EC MEMO 92-68). With 

regards to contract law and consumer rights a fundamental convention was signed in 

1980, the Rome Convention, updated to the Rome I regulation in 2008. This 

convention stipulated, that when entering a contract, a consumer could not be 

deprived of the consumer rights he/she holds in his/her member state of residence, if 

they were higher than the consumer rights in the member state of the trader 

(Convention 80/934/ECC).  

At that point in time consumer trust in the single market was attempted insured by 

means of an intergovernmental cooperation between the member states. In this 

situation the role of the EU was to organize the mutual recognition between the 

member states, but it had as such no embedding role. The member states kept the role 

of embedding their economy and protecting their consumers at national level, and the 

role of recognizing the rights of foreigners when trading with them was added. This 

combination of the three typology-factors will be termed “home option”. On the x-

axis it will correspond to 2.  

The Single European Act from 1987, gave a boost to consumer policy. Most 

importantly the Act added art. 100A to the Treaty of Rome (today art. 114 in the 

Treaty of the Functioning of the EU (TFEU)), which stated, that a high level of 

consumer protection was required when drafting single market legislation. That article 

has proven to be of great importance to the development of consumer policy in the 

EU (EC MEMO 92-68). The Act also changed the voting procedures in the Council 

from unanimity to qualified majority, when using art. 100A (114). Furthermore it 

increased the power of the Parliament, which is generally seen to be in favor of a high 

level of consumer protection (EC MEMO 92-68).  
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In 1993 the Treaty of Maastricht formally included consumer protection as a 

legislative competence of the EU (Weatherill,2013,p.2). Article 129A (art. 169 

TFEU), states that “In order to promote the interests of consumers and to ensure a 

high level of consumer protection, the Union shall contribute to protecting the health, 

safety and economic interests of consumers, as well as to promoting their right to 

information, education and to organise themselves in order to safeguard their 

interests…” !(TFEU,2009).  

This article reflects a change in the thinking and understanding of the European 

integration project, as it, at least partially, turned away from the original idea of an 

integrated market that would by itself benefit consumers, to a formal realization of, 

that if the market is European, the protection of the consumers also need a European 

dimension, provided by the EU institutions. The embedded liberal compromise was 

weakened.  

The Treaty basis for consumer protection was buttressed in the Amsterdam Treaty 

article 153 (art. 12 TFEU). This article has strengthened the protection horizontally by 

providing that consumer protection must be taken into account when defining and 

implementing EU policies. An important role of the Amsterdam Treaty was to 

determine the legal basis for regulatory acts establishing minimum harmonization 

(Luczak,2011,p.123). Many existing directives on consumer rights are minimum 

harmonization directives. Most importantly for this paper the 1999 Directive on 

certain aspects of sale of consumer goods and associated guarantees (herein after 

1999 sales directive) is of this type. It sets out a minimum level of protection member 

states have to offer the consumers, however the member states are free to implement a 

higher level of protection. On the cooperation form continuum it can be identified as 

“light” supranationalism, where the EU has the role of embedding the economy at a 

certain minimum level, and the member states are to implement at least this level, but 

are free to protect their national consumers more. This combination of the three 

typology-factors will be termed “minimum harmonization”, and corresponds to 5 on 

the x-axis.  

In more recent years however, the Commission’s preferences within consumer 

protection regulation have shifted from the flexibility in minimum harmonization in 

favor of full or targeted full harmonization to ensure a level playing field for 
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businesses and clarity for consumers. The tendency towards full harmonization is 

most visible in the Commissions Consumer Policy Strategy for 2002-2006, where the 

Commission diagnosed a need to review and reform existing EU consumer protection 

directives in order to minimize fragmentation (Weatherill,2013,p.25). 

This change altered the bargain environment, as full harmonization entails a complete 

transfer of regulatory competencies from the member states to the EU. The 

Commission has been successful in implementing full harmonization in some areas, 

for instance the 2009 directive on unfair commercial practices (UCPD), however in 

other areas, it has been forced to accept to limit its original proposal to fewer areas, in 

order to get full harmonization in those areas. One of the most prominent cases of this 

effect was the CRD, which was finally agreed as a targeted full harmonization 

directive, but under the condition that the amendments envisaged to the directive on 

unfair terms from 1993 and the 1999 sales directive, were not included, thus leaving 

those two directive as minimum harmonization directives (Weatherill,2013,p.26). 

When operating with (targeted) full harmonization directives the cooperation form is 

supranationalism. In the legislative process the member states can block the 

proposals, however, once agreed, the EU has the role of embedding the single market 

in society, and the member states only have the role of implementing these rules, with 

no leeway to accommodate national differences. This combination of the three 

typology-factors will be termed “full harmonization”, and corresponds to 10 on the x-

axis. It should however be noted, that the level of re-embeddedness depends on how 

many areas are covered by a targeted full harmonization. Depending on the number of 

areas/rights covered, targeted full harmonization can be placed between 5 and 10 on 

the re-embeddedness axis. Due to the compromise described above the CRD will be 

assigned 7 in the illustrative mapping by the end of this chapter. 

In this section a typology for operationalizing the x-axis measuring the level of re-

embeddedness in EU law has been developed. By tracing the development of 

consumer rights in the EU over time it has become clear, that a re-embedding 

gradually has taken place. Combining this insight with Pollack’s continuum of 

international cooperation a typology depending on three factors has been outlined. 

The typology for the “level of re-embeddedness in EU law” axis is summarized in 

Table 1. In the next section a typology for operationalizing the y-axis on the level of 
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consumer protection will be developed. 

Table 1: Typology for x-axis - Level of re-embeddedness in EU law 

 

2.2.2&The&yPaxis:&Level&of&consumer&protection&
In the section above a typology for measuring re-embeddedness in EU law was 

developed on the basis of a historical tracing of the development of consumer 

protection at EU level. The Commission’s mediating role is however not limited to 

the discussions of which kind of legislative act to use. When opting for any kind of 

harmonization, and hence re-embedding, another sensitive debate opens up – where to 

set the level of (minimum) protection. As argued in chapter one, consumer policy can 

be seen as a branch of social policy and is deeply rooted in societal and cultural 

values. Although, as shown in the previous section, legislation at EU level has 

harmonized the minimum level of protection, variations on legal rights, consumer 

conception, enforcement, and representative architecture, are still significant (ECC-

net’s report,2014; European Consumer Conditions Scoreboard,2015; Kjaernes,2007). 

In other words Varieties of Consumerism still exist. It is in this cross-field of 

interests, that the Commission is performing its mediation.  

 

This section will develop a typology of Varieties of Consumerism to measure the 

level of consumer protection. It is hard to develop typologies that reflect the reality 

100%, and this section will therefore rely on Weber’s concept of ideal types. Ideal 

types are analytical constructs that enable measuring observations against ideals, 

developed on the basis of concrete features, that may not all exist at the same time.  

Ideal types are useful as a means to compare different cases, and as a scale to evaluate 

against. 
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The typology will be developed as a continuum, starting from the ideal type 

“Neoliberal Consumerism” going to the ideal type “Co-operatist Consumerism”. 

The ideal types will be developed on the basis of four factors singled out as vital for 

the level of consumer protection in the ECC-net’s 2014 report on guarantees, the 

European Consumer Conditions Scoreboard, as well as by the interviewees 

(Interview1;Interview3). The four factors are: Conception of a consumer, legal rights, 

enforcement, and architecture for representation. These are relevant factors, because 

they supplement and are dependent on each other. The legal rights given to consumers 

are dependent upon which consumer conception is dominating. The legal rights are 

however only really valuable if an effective structure for enforcing them is in place. 

Furthermore a certain conception of a consumer and the political will to create legal 

rights and effective enforcement depend on an adequate architecture for 

representation of consumer interests.  

 

Within the legal rights factor four legal rights have been chosen as relevant measure 

points in relation to the new directives on contract rules for online sales. These rights 

have been chosen because they all are subject to articles in the new proposals, have 

been points of contestation at the stakeholder meetings, and have been mentioned by 

the interviewees and/or in the public statements made by the organisations. 

Furthermore it is clear from the ECC-net’s report from 2014, which is listing how the 

member states have implemented the 1999 sales directive and the CRD, that the 

implementation of theses four rights in the member states differ today (ECC net,2014, 

p.95). 

The four legal rights elected are: 

• Duration of legal guarantee 

• Reversal of burden of proof 

• Right of withdrawal, hereunder the inclusion of content offered in exchange 

for other counter performances than money 

• Hierarchy of remedies 

In the following subsection the typology for the Varieties of Consumerism will be 

developed by means of the four factors outlined above, and it will be explained which 

value each of the three ideal types correspond to on the y-axis. Furthermore each ideal 

type will be related to a real life situation.  



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 37 of 140(

2.2.2.1$ Typology:$ Varieties$ of$ Consumerism$ –$ measuring$ level$ of$ consumer$
protection$
In this section three ideal types describing different Varieties of Consumerism will be 

outlined to function as measure points on the y-axis. The three ideal types are: Co-

operatist consumerism, Consultative consumerism, and Neoliberal consumerism. 

2.2.2.1.1'CoOoperatist'consumerism'

The ideal type “Co-operatist consumerism” is founded on a classical conception of 

consumers as the vulnerable party in trade relations to be protected against 

exploitation from businesses. This view is traditionally held by consumer 

organisations and conceptualizes consumers as rational, pleasure-seeking actors, who 

will base their consumption choices on their own self-interest, price, and quality, 

without taking greater ethical aspects into consideration. On a general level, the 

conception of consumers in the Scandinavian countries reflects this view (Jacobsen 

and Dulsrud,2007, p.479). This conception arises from an understanding of the 

economy as embedded in society, where the institutions have to take responsibility 

and constrain the market powers to work in favour of the society. As a result of this 

conception strong consumer protection is laid down by law. 

With regards to legal rights, the ideal type is formed on the basis of the most 

protective rights currently in place in any member states, and where the new 

proposals go further or into new areas than today covered by the member states, it is 

based on the new proposals. The “source” of the level of protection is indicated in 

parentheses. In concrete terms the ideal type “Co-operatist consumerism” indicates 

the following levels of protection within each of the four rights: 

• Duration of legal guarantee: 6 years for tangible goods (UK) and unlimited in 

certain cases (The Netherlands, Finland) 

• Reversal of burden of proof: 2 years for tangible goods (Portugal, France) and 

unlimited in certain cases (The Netherlands, Finland). 

• Right of withdrawal: Within 14 days of entering the contract. Traders are to 

reimburse all payments, also for delivery and return. Consumer are only liable 

for diminished value caused by regular use of the good, and do not have to 

return the good if it is destructed or lost. Content provided in exchange for 

non-monetary payments are covered by the law (COM(2015) 634 final). 

• Hierarchy of remedies: Consumers’ choice, always possible to get total refund 

(Greece, Portugal, Slovenia, Latvia) 
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However, as indicated above, the legal rights are not enough to ensure a high level of 

protection. Strong enforcement mechanisms need to be in place. Within this ideal type 

consumers have access to effective and affordable enforcement mechanisms, where 

they can file their complaints without taking a high risk or spending a 

disproportionate amount of money. This is for instance the case in Denmark, where it 

is free for the consumers to file a complaint and the Consumers Council will handle 

the case (ECC-net,2014; Interview1; Interview 3).  

Finally, to defend, reassure, and develop this high level of protection a strong 

architecture for representing the consumer interests is needed. As the name of this 

ideal type indicates, legislation is developed through a co-operatist model with 

participation from both business and consumer interests all along the process. 

Consumer representatives are heard in regular consultations, the consumer 

organisations are strong and well established in the political arena, and have a strong 

membership base. 

 

In sum the ideal type “Co-operatist consumerism” encompasses a classical 

understanding of consumers as parties to be protected. The legal rights are extensive 

and enforced effectively at low or no costs to the consumers. A robust architecture for 

representing consumer interests is in place through the co-operatist model. The 

country that come closes to this ideal type in real life is Sweden, which however has 

not gone all the way to the maximum levels on the legal rights, although it did “gold-

plate” both the legal guarantee and the reversal of the burden of proof compared to the 

EU minimums. This ideal type corresponds to 10 on the y-axis. 

2.2.2.1.2'Consultative'consumerism'

Within the ideal type “consultative consumerism” the consumer is still conceived as 

the weak party in the trading relation. The consumer is seen as rational, self-interested 

and pleasure seeking, but it is expected, that the consumer has a level of education 

and takes some responsibility for his/her actions. In other words, it reflects a 

combination of the classical consumer conception elaborated above and the neo-

liberal consumer conception, which will be explained in the next subsection. The 

view on the consumer within this ideal type steams from a conception of the economy 

only being partially embedded in society. The institutions are understood as both 
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market-making and market constraining. As a result the consumers are provided with 

rights, but they are less strong than in the “co-operatist consumerism” ideal type. 

The legal rights are here a reflection of the current protection offered by the EU 

minimum harmonization 1999 sales directive and the targeted harmonization CRD. 

The majority of the member states have implemented the directives following the text 

set out in the directives, resulting in a situation where the consumers are protected 

with the following rights: 

• Duration of legal guarantee: 2 year 

• Reversal of burden of proof: 6 months 

• Right of withdrawal: Within 14 days of entering the contract. Traders are to 

reimburse the payments, also for delivery, but the consumers are liable for 

diminished value due to handling of the goods in other ways than what was 

necessary to establish the nature, characteristics and functioning of the goods. 

Consumers must send back the goods within 14 days of informing the trader 

of the withdrawal. The consumer pays for returning the good, unless agreed 

otherwise. Content provided in exchange of non-monetary payments are not 

included in the law. 

• Hierarchy of remedies: Repair or replace, thereafter, partial refund or 

termination. 

Within this ideal type consumers have the above rights, but will get limited help to 

redress as the institutional structure for handling and filing complaints are more 

restricted and expensive than in the Scandinavian countries (ECC net,2014). When 

the enforcement mechanisms are less affordable for the consumers, fewer consumers 

will file complaints, and the enforcement will be weaker (Interview1). 

The architecture for representing consumers in the political debate is less formalized 

than in the co-operatist model. Consumer organisations do exist, and can have a 

strong voice in the political debate and through consultations. 

 

In sum the ideal type “consultative consumerism” reflects the legal protection outlined 

in the 1999 sales directive and the 2011 CRD. An enforcement system is in place, but 

it is costly for the consumers to use it. The consumers are seen as rational pleasure-

seekers, but a level of education is expected. Consumer organisations are strong but 

not formally incorporated in the law-making system as in the co-operatist model. No 
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particular member state will be connected to this ideal type, but it can be seen as a EU 

average, reflecting the current level of protection in most member states. It 

corresponds to 5 on the y-axis. 

2.2.2.1.3'Neoliberal'consumerism'

The rise of neoliberalism has lead to a change in the understanding of the 

responsibilities that fall on the state. Neoliberals as Hayek and Friedman argue for a 

minimum state, which only has to ensure property rights, and intervene when the 

markets fail, and where businesses’ only social responsibility is to make profits 

(Friedman,1962, p.133). Understanding the state as a minimum state lead to a 

delegation of responsibilities to private actors (Polanyi,2001, p. xxiv). In the 

neoliberal framing the public authorities should take a hands-off approach and 

encourage private codes-of-conduct and labelling to inform the consumers, allowing 

them to make informed ethical choices, instead of protecting them by means of rigid 

rights laid down in regulations (Jacobsen and Dulsrud,2007,p.474). 

 

In this perspective the consumer is framed as a morally responsible political actor, 

“voting” and performing his/her power, when choosing what to buy and from whom. 

A morally responsible political consumer makes choices among products and 

producers with the goal of changing institutional or market practices (Micheletti,2003, 

p.2). Taking the neoliberal perspective on the consumer remove the need to embed the 

market in order to protect the consumer. The debate hence change from consumer 

rights to consumer duties (Sassatelli,2006, p.231-236). As a result consumers have no 

legal rights within this ideal type and hence no enforcement mechanisms are in place. 

Furthermore no consumer organisations as such exists, rather consumers would 

represent themselves through purchasing decisions.   

 

This would be an extreme situation, and this ideal type mainly serves as a polar point 

on the continuum. It is not reflected in any EU member state, however the neo-liberal 

consumer conception gained strength in the 00’s, where the rhetoric of empowering 

consumers became prominent in the Commission’s statements (Weatherill,3013). 

This ideal type corresponds to 0 on the y-axis. 
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In this section a typology for operationalizing the y-axis measuring the level of 

consumer protection has been developed. By investigating the different levels of 

consumer protection in the member states and combining the findings with different 

consumer conceptions, three ideal types or Varieties of Consumerism have been 

outlined. Each ideal type is characterized by a certain combination of four 

determining factors. The typology for the “level of consumer protection” axis is 

summarized in Table 2. 

 

Table 2: Typology for y-axis - Level of consumer protection 

 

In this chapter the analytical space has been developed. The space reflects the two-

dimensional mediation pressure the Commission is performing under. On the one 

hand it has to balance the demands for re-embedding at EU level against the demands 

for keeping the embedding role with the member states, hence finding the right 

balance between intergovernmental cooperation and supranational unity. On the other 

hand it is also under pressure to find the right level of consumer protection. Like the 

member states have different Varieties of Capitalism impacting their social policy, 

they have different Varieties of Consumerism causing their consumer policy to differ. 

These varieties are culturally and societally rooted and closely connected to the 

conception of the embedding role of the state and hence the conceptions of 

consumers. As a result the Commission will be meet with conflicting wishes as to the 

best level of protection. To illustrate how the analytical space will be applied in the 

next chapter and to enhance the understanding of the meaning of the axes the existing 

pieces of EU legislation referenced above and Sweden have been mapped in the space 

below. The Treaty of Rome and the Rome Convention are not stating anything about 

the level of protection in the member states, hence they are assigned 0 on the y-axis. 

The mapping also reveals, that the re-embeddedness in EU law has increased 

gradually over time. 
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Having developed the analytical space, it will in the next section be decided which 

actors to map within it in order to analyse the Commissions mediation capacity in the 

case of contract rules for online sales. 

2.2.3&Which&actors&to&map?&
Many actors and interest have been involved in the process of formulating the 

directives on contract rules for online sales. 189 responses were given in the public 

consultation (SWD(2015)275, p.61). Mapping all actors in the space would confuse 

more than clarify, as it would be difficult to distinguish the influence from different 

actors. The actors are therefore grouped according to whether they represent 

businesses or consumers, their line of business, and their business models.  

The organisations that participated in the stakeholder meetings with the Commission 

will be taken as the starting point. The full list and the groupings can be seen in 

Annex 2. On the basis of a tracing of the statements made at the stakeholder meetings, 

nine types of interests were distinguished:  
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E-commerce sector 

Platforms 

Publishers 

Small businesses 

Law firms 

For the purpose of this analysis, it has been decided not to map the law firms, as they 

have mainly been consulted with regards to the legal feasibility of the proposals, 

whereas this analysis is focusing on the political process. In addition to the eight 

sectors, two national organisations, one business organisation and one consumer 

organisation, will be mapped in order to investigate, whether their interest haven been 

taken into consideration by their European representatives. Finally the Commission 

will be mapped at three different points in time – June/July, October, and December, 

reflecting the dates where the Commission shared detailed draft proposals with the 

stakeholder group.  

The participants from the stakeholder meetings are selected on the basis, that they are 

relevant actors in the field (Interview5). To judge from all the interviewees’ positive 

conception of the stakeholder meetings, it is assumed that these are the relevant actors 

in the field. This assumption has been cross-checked with the respondents to the 

public consultation. All respondents fall within one of the categories, except for the 

gaming industry and academics. The gaming industry will be added as a relevant 

sector, however comments from academics will be kept out of this political mapping.  

Having established which actors to map, the next section will outline the methods 

used for collecting data on the preferences of these actors.  

2.2.4$Methods$of$data$collection$
This paper will rely on primary and secondary sources. For the theoretical chapter 

research articles and books from renowned journals and publishers were used. The 

analysis will mainly draw on primary sources in form of responses to the public 

consultation, qualitative interviews, minuets from the stakeholder meetings, press 

release, and the Commissions (public) statements. These two streams of information 

will form the basis for the discussion, in which they will interact to explain the result 

of the testing of the hypothesis.  
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Qualitative interviews are powerful sources of detailed and in depth information, 

conveying the interviewees’ conceptions of their environment and their own behavior 

and influence (Kvale, 2007). The interviews serve as an extra layer, elaborating the 

views presented at the stakeholder meetings, in the consultation responses and in 

press releases. Relying on interviews gives a possibility to peek into the internal 

processes leading to the responses and outcomes, which are not always visible from 

the public documents alone. The interviews give access to process knowledge.   

 

Conducting semi-structured interviews with actors from the business side at European 

level (Eurocommerce and DigitalEurope) and from both the business and consumer 

side at national level (Dansk Erhverv (The Danish Chamber of Commerce) and 

Forbrugerrådet (The Danish Consumer Council)) allows this paper to take a nuanced 

perspective and evaluate the Commissions performance as a mediator between these 

interests, as well as the European organizations ability to mediate the interests of the 

national actors. It was attempted to get an interview with the consumer side at EU 

level, however without luck. The Confederation of Family Organisations in the EU 

(COFACE) has answered to some of the questions by e-mail instead. Interviewing the 

Commission conveys information on how the Commission has experienced the lobby 

from the different actors, and how they have tried to mediate in the policy formation 

process.  

The interviews have not been transcribed word by word, but have been summarized 

extensively and the audiofiles are attached. This method has been chosen because it 

allows for a comprehensive understanding of the points made by the interviewees. 

Word by word transcriptions were not necessary, as the interviews were used for 

collecting information on the interest mediation process, not on the discourse within 

the respective organisations as such. One of the interviews have for practical reasons 

been conducted in Danish, the rest in English.  

 

Interviews are a valuable source of information, however, the method has inherent 

shortcomings. There is a high risk of bias, and the interviewee may remember things 

poorly (Yin, 2009). To minimize these risks an interview has been conducted with an 

independent expert in consumer affairs, who have followed the process from different 

sides of the table. Using the interviews from the interest organisations, the 
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independent expert, and the public documents, triangulation has been performed to 

ensure validity of the findings in this thesis.  

2.2.4.1'Selection'of'interviewees'

This subsection will outline the requirements for selecting the interviewees. One key 

requirement has been, that the organisation and preferably the interviewee in person, 

has been active throughout the process of formulating the new directives, and has an 

in depth knowledge of the historical development of consumer affairs in the EU.  

 

At the European level DigitalEurope and Eurocommerce have been interviewed.  

DigitalEurope is the voice of the digital industry in Europe. The organisation 

represents 59 corporate members and 35 national organisations (DigitalEurope 

homepage). Including members such as Facebook, Microsoft, Google, Siemens, and 

Philips they are a strong representative of the tech-industry and hence very relevant 

for the proposal on contract rules for online sales of digital content. DigitalEurope has 

been interviewed with the primary focus on the proposed directive on digital content. 

This interview will be referred to as Interview 6. 

Eurocommerce represents the retailers in Europe. They have national organizational 

members from 31 countries and 27 corporate members. They represent both online 

and offline retailers of all sizes (Eurocommerce homepage) and are therefore 

extremely relevant with regards to the proposed directive on contract rules for online 

sales of tangible goods. Eurocommerce has been interviewed with the primary focus 

on that proposal. This interview will be referred to as Interview 4. 

BEUC, the biggest consumer organization at EU level, was unfortunately unable to 

participate in an interview before the deadline for this paper. COFACE, which 

represent 59 member organizations from 23 countries and have been active on 

consumer protection and other family related regulation at EU level since 1958 

(COFACE homepage), have however responded to some of the questions by e-mail.  

 

The Danish associations were chosen as representatives for the national actors, 

because the consumer protection in Denmark and its enforcement is relatively high 

compared to other countries (ECC report; Interview1), and because e-commerce is at 

a high level in Denmark. Denmark is the most digital economy and society in the EU 

according the EU’s DESI index from June 2015. Consumers therefore have much 
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protection to loose if the new rules will not be full-and-max harmonization, and the e-

commerce companies stand to gain from a better integrated market. Denmark is a 

state of the art example for both consumer protection and digitalization, and both the 

consumers and business’ interests should therefore have a relatively high change of 

being influential on the European organisations’ positions. A representative from the 

Danish Chamber of Commerce, which represents the services sector and the retail 

sector in Denmark, has been interviewed. The interviewee has, apart from her detailed 

knowledge of the position and its development within the Danish Chamber of 

Commerce, a background in the Ministry of Justice and has been working in the 

secretariat of the European Parliament, with focus on consumer affairs in both 

positions. Her understanding of the development of consumer rights and rules in the 

EU has been valuable for the process tracing. This interview will be referred to as 

Interview 1. 

A representative from the Danish Consumers Council has also been interviewed. He 

had been responsible for developing the consultation response, and was responsible 

for the coordination with BEUC and the Commission in this area. This interview will 

be referred to as Interview 3. 

 

In the Commission a representative from one of the responsible units in Directorate 

General (DG) Justice and Consumers has been interviewed. This DG has been 

responsible for writing the proposals on contract rules for online sales, and for 

organizing the stakeholder meetings and the consultation. It is hence this DG, which 

has performed the mediation. This interview will be referred to as Interview 5. 

 

Furthermore an independent expert on consumer affairs was interviewed. The person 

has in recent years been at all sides of the table. Currently, he works as a business 

lobbyist on consumer affairs in Brussels, before that he worked at the Danish 

Competition and Consumer Authority, and has been stationed as a national expert to 

the Commission’s DG SANCO. As a result he has a detailed knowledge of consumer 

affairs in the EU, and due to his career his insights are complex and general. His 

knowledge of the process and consumer affairs has been important for the process 

tracing and for understanding the development in consumer conceptions in the EU. 

This interview will be referred to as Interview 2. 
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Drawing on the historical development of consumer policy at EU level and the 

different Varieties of Consumerism in the member states a two dimensional analytical 

space has been developed in this chapter. This space reflects the double meditational 

pressure the Commission is working under. It has been decided which actors to map 

in the space in order to test the hypothesis in a comprehendible and meaningful way, 

and the methods underlying the analysis have been outlined. With this analytical 

framework in place, the next chapter is devoted to the analysis. The chosen actors will 

be mapped in the analytical space and the Commission’s meditation will be evaluated 

against this background. 

! &
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Chapter&3&Analysis&
In this chapter the selected business and consumer actors as well as the Commission 

will be mapped in the two dimensional analytical space developed in the previous 

chapter. The Commission will be plotted at three different points in time, in order to 

trace how its position has developed, and give an indication of how influential the 

different actors have been during the process. Mapping the actors and the 

Commission in the same analytical space also reveals how well the Commission has 

been performing its role as mediator. 

 

In the first section a general mapping will be made, reflecting both the actors 

preferences on the level of re-embeddedness in EU law and their overall preferences 

on the level of consumer protection, taking all four factors determining the Variety of 

Consumerism into account. However, assigning one number to cover all factors on 

the consumer protection axis is a drastic simplification. In order to understand the 

detailed patterns of influence and the functioning of the mediation four sub-mappings 

will be made, one for each legal right. Due to space constraints only a brief resume of 

the positions will be given here, and the detailed reasoning and references can be 

found in Annex 3. No individual mappings on enforcement and architecture for 

representation will be made, as they are only mentioned in general terms in the 

proposals, no contestations on these two dimensions have been voiced during the 

stakeholder meetings, and it was never on the table to move more enforcement 

competencies to the Commission. It should be noted, that the Alternative Dispute 

Resolution (ADR) and Online Dispute Resolution (ODR) platform entered into force 

1st of January 2016, which should make it easier for online cross-border consumers to 

enforce their rights. Hence the discussion of enforcement took place in the 

negotiations establishing the platform, and in the negotiations studied here consensus 

to wait for its results before starting new discussions on this topic seemed to be 

present, although there were calls for better enforcement from all sides of the spectre 

(Stakeholder meeting February; Stakeholder meeting April 15). 

With regards to representative architecture, it is the functioning of existing EU level 

representative architecture, namely the mediation function, which is under analysis, 

thus mapping only with regards to architecture would not make sense. Asked about 

the consultation process and the use of a stakeholder group all interviewees applauded 
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the process, and called for the same process to be used in the future (Stakeholder 

meeting October 15). The actors’ overall position on enforcement and architecture 

will be taken into consideration in the first mapping, but not in the sub-mappings.  

 

In the following sections the mappings will be developed based on responses to the 

public consultation, which ended 3rd of September 2015, minuets from the meetings 

of the stakeholder group set down by the Commission in February 2015, interviews 

with the above selected representatives from the actors, and press releases published 

in connection with the presentation of the proposals in December 2015. Finally an 

evaluation of the Commission’s mediation performance will be carried out on the 

basis of the mappings, and the hypothesis will be tested.  

3.1&Mapping&the&actors&

In this section the 11 actors identified in chapter two: Business overall, classical 

retailers, consumers, digital industry, e-commerce sector, gaming industry, platforms, 

publishers, small businesses, the Danish Chamber of Commerce, and the Danish 

Consumers Council, as well as the Commission at three points in time, will be placed 

in a synthesised mapping capturing on the one hand all factors of the Variety of 

Consumerism and hence their preferences for the overall level of consumer 

protection, and on the other hand their preferences for the level of re-embeddedness in 

EU law. To dig one layer deeper and understand the mediation in detail, four sub-

mapping, one on each of the four legal rights singled out as vital for this discussion: 

Duration of legal guarantee, period for reversal of the burden of proof, right of 

withdrawal, and hierarchy of remedies, will be developed. The Commission’s 

performance will be evaluated after each mapping, and these evaluations will serve as 

basis for the final testing of the hypothesis. 

3.1.1.&General&mapping&
Overall the business interests were divided in two groups with relation to the level of 

re-embeddedness. Whereas the digital industry and the small businesses, with regards 

to tangible goods, advocated for home option, where it is the trader’s home law that is 

applied, all other business actors, including small businesses with regards to digital 

content, agreed on a degree of targeted full harmonization. While the publishers and 

the Danish Chamber of Commerce did not want to go far beyond the rules currently 

covered by the CRD, others were slightly more open. With regards to the level of 
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protection and the Variety of Consumerism all businesses, except from the platforms, 

advocated for fixing the level of protection at the current minimum levels set in the 

1999 sales directive or slightly below, and corresponded best to the ideal type 

consultative consumerism. The platforms argued for a light touch approach or 

preferable no EU action in this area, and their consultation response reflected a 

consumer conception tilting towards neoliberal consumerism.  

Both the Danish and the European consumer actors advocated strongly against the 

home option in the form suggested by businesses, and supported full harmonization 

also on more areas than currently covered by the CRD, but only at a high level of 

protection, and not for UCPD. By a high level of protection they meant, that no 

member state should have to lower its protection as a result of the full harmonization. 

Furthermore they saw unlimited guarantee periods for digital content as an option. In 

their discourse they reflected a classical consumer conception, and they fell within the 

co-operatist consumerism ideal type. 

 

The Commission’s first outline of the proposals were presented to the stakeholders at 

a meeting in June and discussed at the meetings in June and July 2015. In the 

presentations the Commission proposed targeted full harmonization of all the rights 

covered in the 1999 sales directive, especially those not covered by the CRD, and 

proposed to go further by including damages, time limits for notification of defects, 

commercial guarantees, and digital content supplied in return for other counter-

performances than money. No reference was made to home option in the 

presentations, which had otherwise been mentioned in the part of the DSM Strategy 

referring to these proposals (COM(2015)192). As the Commission opted for full 

harmonization and targeted broadly it has in June/July been assigned 10 on the re-

embeddedness axis.  

With regards to the overall level of consumer protection the Commission was still 

open in these early drafts. It generally stayed close to the level set in the 1999 sales 

directive, however, it was suggested to reverse the burden of proof unlimited for 

digital content, and allow consumers to terminate contracts without sending the goods 

back, if lost or destructed. From the broad targeting and the openness to extend 

protection in several areas, the Commission seems to conceptualise the consumer as 

the weak party in the trading relation in need of protection. Nevertheless, they in the 

beginning of both presentations stated, that the purpose of the proposals were to 
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“improve the conditions for the functioning of the internal market” (COM 

presentations, slide 2). This shows, that the Commission in June and July saw 

harmonizing consumer protection as a means to make the market function better, by 

increasing consumes’ confidence in trade across borders, rather than necessarily 

protecting them better. On this basis the Commission is understood to have a mixed 

consumer conception. The Commission underlined the importance of the work of the 

stakeholder group (Stakeholder meeting June 11) and encouraged the participants and 

their national members to contribute to the public consultation (Stakeholder meeting 

July 8). On the basis of the above, the Commission in June/July seemed to fit best 

within the consultative consumer ideal type, and has been assigned 6 on the overall 

consumer protection axis.  

In October two more detailed draft preliminary texts were shared with the stakeholder 

group and a presentation was made. The form of the proposals were still targeted full 

harmonization, however for tangible goods the part on damages had been deleted and 

for both proposals the reference to notification periods was removed together with the 

references to commercial guarantees and unfair terms. On this basis the Commission 

has in October been assigned 8,5 on the re-embeddedness axis, as it narrowed its 

targeting down, but held on to including digital content supplied in exchange for other 

counter performances than money. 

With regards to the overall level of consumer protection, the Commission increased 

its ambitions slightly on all of the four rights, especially the right of withdrawal from 

long-term contracts and the hierarchy of remedies. On consumer conception the 

Commission seemed to have been drawn towards the classical consumer conception 

as the Chair opened the October stakeholder meeting by saying: “…the objective of 

the proposal announced in the DSM was to advance by filling certain consumer 

protection gaps for digital contracts hampering e-commerce…”(Stakeholder meeting 

October 12, p.1). The objective was in October framed as filling gaps in consumer 

protection, whereas it in June and July was framed as improving the functioning of 

the internal market. Although still situated within the consultative consumerism ideal 

type, the overall shift in framing and the increased protection ambitions have lead to a 

one and a half step increase on the consumer protection axis to 7,5.   

On December 9th the Commission’s final proposals were presented. The proposals 

were issued as targeted full harmonization directives, reflecting the coverage 
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presented in the October drafts. The 8,5 on the re-embeddedness axis were hence 

kept. With regards to level of consumer protection most provisions from the October 

drafts were kept, however, it was decided to prolong the reversal of the burden of 

proof from 6 months to 2 years. The consumer conception appears to be very 

balanced in the proposals. In the explanatory memorandum to the proposal on digital 

content the Commission stated: “The general objective of the proposals is to 

contribute to faster growth of the DSM, to the benefit of both consumers and 

businesses… will reduce uncertainty faced by businesses and consumers… and costs 

incurred by businesses resulting from different contract rules…The initiative will 

increase consumer trust by providing uniform rules with clear consumer rights.”(p.2). 

On the basis of the big change in the reversal of the burden of proof, counterbalanced 

slightly by the more balanced expression of the purpose of the proposal, the 

Commission has been moved further half a step up on the consumer protection axis, 

ending at 8.  

Below the actors are mapped in the analytical space:  
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The Commission is mapped in EU-blue, developing from a triangle, to a circle, and 

finally to a square over the three time periods. This will be the case in all mappings. 

From this overall mapping it is evident, indicated by the red arrows, that the 

Commission changed its position rather substantially during the process, and that it 

ended up more or less in the middle between the consumers and the biggest group of 

business interests, with the important exception of the digital industry and small 

businesses. Furthermore it becomes clear, that there was a broad support among 

businesses and consumers for increasing the level of re-embeddedness in EU law 

through targeted full harmonization, the differences in views were mainly on which 

level of protection to harmonize. In addition the national organizations were in close 

agreement with their EU representatives, though most perfectly on the consumer side.  

In chapter one the following definition of influence was formulated: Influence can be 

measured as the degree to which the congruence between the preferences of the actor 

in question and the policy-maker’s preferences has improved during the policy 

formation process. Using this definition, it is interesting to see that the Commission’s 

proposal from June and July had a high level of congruence with the preferences of 

the majority of the business interests, on average +1,5 on the re-embeddedness axis 

and +1 on the consumer protection axis, whereas the initial congruence with the 

consumers were better on the level of re-embeddedness, +1, it was remarkable worse 

on the consume protection axis, -4. As influence above is defined as the degree of the 

improvement in congruence, it is necessary to compare this initial congruence, with 

the final congruence. The Commission’s final proposals, and also the October 

versions, had an almost even congruence with the two opposing groups. On the one 

hand the final proposals’ congruence with the average of the majority of the business 

interests’ preferences, was perfect (0) on the re-embeddedness axis, but had worsened 

to +3 on the consumer protection axis. On the other hand the congruence between the 

final proposals and the consumer interests had improved to -0,5 on the re-

embeddedness axis and to -2 on the consumer protection axis, leading the total 

difference in congruence to be 3 for the big group of businesses and 2,5 for 

consumers. The final congruence is hence slightly better for the consumers. 

However, what is more interesting is, that during the process consumers were overall 

more influential than the business interests, as the congruence between their 
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preferences and the preferences of the Commission in total improved by 2,5 (0,5 on 

the x-axis and 2 on the y-axis), whereas the congruence between the business interests 

and the preferences of the Commission in total worsened by 0,5 (improved by 1,5 on 

the x-axis but worsened by 2 on the y-axis). This is the case even though the digital 

industry here is regarded as an outlier. Had they, the small businesses, and platforms 

been taken into the calculations, it would have been even more uneven, in favor of the 

consumers. This is a remarkable finding, as traditional neo-pluralist theories assume 

businesses to be more influential than consumers. Overall it hence seems, that the 

Commission, under effective influence from the consumers, mediated well between 

the majority of businesses and the consumers and strung an almost perfect balance in 

the proposals. Here it is important to notice, that in the October proposal the balance 

tilted slightly towards the business interests, whereas the final proposal tilted slightly 

towards the consumers. The consumers thus seem to have been particularly influential 

towards the end of the process. 

Although useful and important the overall picture hides the detailed functioning of the 

mediation. To understand in more detail how the mediation took place, four mappings 

on each of the legal rights will be made in the following sub-sections. As focus of 

these mappings is on the legal rights and hence only on the consumer protection 

dimension of the mapping, the values assigned on the re-embeddedness axis will be 

held constant.  

3.1.1.1$Duration$of$legal$guarantee$
The duration of the legal guarantee has been a point of contestation. It is a 

fundamental part of the consumer protection, but also costly to businesses. In the 

existing legal framework at EU level the duration of the legal guarantee is minimum 2 

years, however some member states (Estonia, Finland, Ireland, UK, Sweden, and the 

Netherlands) have chosen to go further, granting the consumers a legal guarantee of 

up to 6 years for tangible goods (ECC-net,2014). In the new proposal it is suggested 

that the duration of the legal guarantee for digital content should be unlimited 

(COM(2015) 634 final). The concept of unlimited legal guarantee is already used in 

certain sectors in the Netherlands and Finland (BEUC consultation response, p.12). 

For the below mapping, 10 on the y-axis corresponds to 6 years legal guarantee for 

tangible goods and unlimited for digital content.  
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Almost all business interests agreed that the duration of the legal guarantee should be 

(maximum) 2 years as in the current 1999 sales directive, and that there should be a 

limit to the legal guarantee on digital content, preferably the same as for tangible 

goods or shorter. A prolongation would especially be difficult for SMEs. The 

consumers on the contrary argued for a duration of the legal guarantee on minimum 6 

years for both tangible goods and digital content, and saw an unlimited period for 

digital content as an option. In between the two the gaming industry advocated for a 

3-5 year legal guarantee for digital content.  

 

In June and July the Commission presented the possibility for an extension of the 

consumer protection. The duration of the legal guarantee was presented as one of the 

issues to be fully harmonized for both digital content and tangible goods. For digital 

content duration of 2 years was proposed, but for tangible goods two options were 

presented, 2 years or 6 years. To BEUCs statement that a full harmonization of 2 

years duration would be completely unacceptable, because it would lower the 

protection in many member states, the Commission replied that only 6 member states 

had gone beyond the 2 years (Stakeholder meeting July 8). Based on the presentations 

it can be concluded that the Commission in June and July had no intention to reduce 

the duration of the legal guarantee and was open for a prolongation, however, it did 

not immediately buy into BEUC’s definition of “many”. The reply and the default 

mentioning of 2 years for digital content show a tendency towards keeping the current 

duration or only prolonging it slightly but harmonizing it fully. As a result the 

Commission has in June/July been assigned 5,5 on the consumer protection axis, 

which is just above the current level. 

In the text from October covering tangible goods 2 years duration of the legal 

guarantee was proposed, and with regards to digital content, it was proposed not to 

define any time limit. As a result the Commission has in October been assigned 6,5 on 

the consumer protection axis, as it decided to go for an unlimited time period for 

digital content but stayed with the 2 year period for tangible goods, which was the 

most discussed limit. 

In the December proposal on tangible goods article 14 retained the duration of the 

legal guarantee on 2 years for tangible goods as in the current legislation (COM(2015) 

635 final). In the directive on digital content, however it was laid down in recital 44 

that no period was needed, as digital content is not subject to wear and tear. 
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Furthermore recital 12 stated, that digital content supplied on tangible media, as for 

example CDs and DVDs are covered by the directive on digital content, irrespective 

of if they are sold online or face-to-face (COM(2015) 634 final). On this basis the 

Commission in December has been assigned 7 on the consumer protection axis.  

The mapping of the actors are illustrated below: 

 
The mapping illustrates, that the various business sectors are in relative agreement on 

the level of protection. Most favour the current 2 years duration of the legal 

guarantee, 5 on the y-axis. The European and Danish consumer representatives on the 

other hand advocate for a longer duration period of 6 years, which is the maximum 

currently in any member state.  

In the first drafts from June the Commission was open to both views, but seemed to 

tend towards the 2 years, which was also evident in the October draft on tangible 

goods, however for digital content it went for an unlimited guarantee. The final 

proposals showed, that the Commission held on to the 2 years duration for tangible 

goods, against the will of the consumers, however also confirmed the unlimited 

guarantee on digital content, even when supplied on a tangible medium, against the 

recommendations from industry. The red arrow indicates, that the Commission during 
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the process moved up and to the left, representing that it reduced its original broad re-

embedding agenda and increased the level of consumer protection from what was 

originally foreseen by introducing an unlimited legal guarantee for digital content.  

Looking at congruency between the actors, it is clear that the original June/July 

proposal was much more in congruence with the businesses’ than with the consumers’ 

preferences with regards to level of protection, whereas the balance overall was the 

opposite with regards to level of re-embeddedness. However, the final proposal 

moved towards the consumers and away from businesses on the consumer protection 

axis and towards both parties on the re-embeddedness axis, though ending up on the 

“other” side of the consumers. Measuring change in congruence it can hence be said, 

that the Commission moved in total 2 towards the consumers (0,5 on the x-axis and 

1,5 on the y-axis) whereas it in total stayed unchanged for the businesses (1,5 towards 

them on the x-axis and 1,5 away from them on the y-axis). In sum, the consumers 

were most influential during the process of formulating the duration of the legal 

guarantee, nevertheless the final proposal was still more in congruence with the 

businesses’ preferences (0 on the x-axis, +2 on the y-axis) than with the consumers’ 

preferences (-0,5 on the x-axis, -3 on the y-axis). 

3.1.1.2$Reversal$of$burden$of$proof$
The reversal of the burden of proof has been one of the toughest issues to find 

common ground on. In the current EU legislation the burden of proof for showing that 

a good was in conformity with the contract when it was supplied is on the seller for 6 

months (1999 sales directive). Thereafter the burden of proof shifts to the consumer, 

who has to show, that the good was not in conformity when supplied. Five member 

states (Slovakia, Poland, Portugal, France, and Sweden) have however gone beyond 

the minimum requirement and prolonged the reversal of the burden of proof up to 2 

years (ECC-net,2014). In the new proposal on digital content, it has been proposed to 

extend the reversal of the burden of proof unlimited. 10 on the y-axis will in this 

subsection therefore correspond to 2 years reversal of the burden of proof for tangible 

goods and unlimited for digital content. 

In overall terms the consumers advocated for a full harmonization of the reversal of 

the burden of proof for 2 years, and was strongly against fully harmonizing the 

current 6 months period, as it would reduce the level of protection in some member 

states. They especially underlined the difficulties of proofing a default on digital 
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content, and argued that the burden should always be on the supplier. On the business 

side there was a general unity on supporting a full harmonization of the 6 months 

reversal of the burden of proof, and they saw no need for prolonging it. 

BusinessEurope and UEAPME argued, that for digital content, the burden should 

always be on the user. The platforms saw the reversal of the burden of proof as a 

service not to be laid down by law.  

In the June and July presentations the Commission suggested to fully harmonize the 

period for the reversal of the burden of proof for both tangible goods and digital 

content. With regards to tangible goods they kept the time period open with three 

options, 6,12 or 24 months. With regards to digital content they proposed a 6 months 

reversal of the burden of proof. As a result the Commission in June and July has been 

assigned 5,5 on the consumer protection axis, as they tended towards keeping the 

current 6 months reversal of the burden of proof, but were open to prolonging it for 

tangible goods.  

In the October drafts and presentation the Commission for tangible goods proposed a 

period of 6 months, and for digital content they presented the idea of the burden of 

proof staying on the supplier unlimited. On this basis the Commission has been 

assigned 6,5 on the consumer protection axis in October.  

In the final proposals from December the Commission still held on to the unlimited 

period of the burden of proof on the supplier for digital content. For tangible goods it 

made a last moment change (Interview4), and extended the period of the burden of 

proof to 2 years. Therefore the Commission is in December assigned 10 on the 

consumer protection axis. 

The mapping of the actors is illustrated below:  

!
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The illustration shows, that the business sector, with the exception of platforms and 

the gaming industry, agrees more or less on the period of the reversal of the burden of 

proof to be the 6 months set out in the 1999 sales directive for tangible good, hence a 

level of protection around 5 on the y-axis. On digital content the division is bigger, 

again especially reflected by the gaming industry and the platforms, but also small 

businesses. The consumers are in complete agreement that the length of the period 

should be 2 years and hence the level of protection 10. 

The Commissions first proposals were only slightly above the majority of businesses’ 

preferences. However, despite the relative unity among businesses on the level of 

protection for tangible goods, and despite that the business interests outside this unity 

pulled towards remarkably lower protection, the Commission in the October proposal, 

while weakening its re-embedding agenda went one step up on the consumer 

protection axis. In the final December proposals it chose to jump all the way to the 

consumers preferences, proposing full harmonization at the maximum level of 

protection, namely 2 years reversal of the burden of proof for tangible goods and 

unlimited reversal of the burden of proof for digital content. Looking at changes in 

congruence it is easy to see that the Commission’s preferences changed from being in 
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relative congruence with the broad business representatives, to end up in complete 

congruence with the consumer representatives and very far away from the digital 

representatives; platforms, digital industry, and the gaming industry. In numbers the 

consumers improved the congruence between their preferences and the Commission’s 

preferences by 5 (0,5 on the x-axis and 4,5 on the y-axis) and for the majority of 

businesses the congruence worsened by 3 (improved by 1,5 on the x-axis and 

worsened by 4,5 on the y-axis). It can hence be concluded, that the consumers again 

had the biggest influence on the formulation of the length of the period for reversal of 

the burden of proof, and in this case the final proposals were also in substantially 

better congruence with their preferences (-0,5) than the businesses’ (-5).  

3.1.1.3$Right$of$withdrawal$–$handling$data$as$a$currency$
The right to withdraw from online sales is one of the most discussed rights laid down 

in the CRD. The discussion this far has mainly been focused on how to calculate any 

diminution in value of the goods, which are returned, and how to avoid that 

consumers abuse the right (Interview1). This is still an issue in the discussion of the 

new proposals for contract rules, however, the debate that has taken main stage is how 

to handle withdrawals, if the payment was made by non-monetary means, for example 

by providing data. Under the current EU legislation the consumers enjoy a right to 

withdraw from a contract within 14 days from its agreement. Traders are to reimburse 

the payments, also for delivery, but the consumers are liable for diminished value due 

to handling of the goods in other ways than what was necessary to establish the 

nature, characteristics and functioning of the goods (CRD art. 14.2). Consumers 

should send back the good within 14 days. The law does not cover content provided 

in exchange of non-monetary payments. This situation hence corresponds to 5 on the 

y-axis in this subsection. In the new proposals the 14 days withdrawal period is kept. 

The traders are to reimburse all payments, also for the delivery and the return of the 

goods. Consumers are only liable for any diminished value, which exceeds the 

depreciation through regular use, and according to art. 14.4.c they do not have to send 

back the good if it is destructed or lost. The law covers content provided in exchange 

for non-monetary payments. This situation is described by 10 on the y-axis in this 

subsection. The new proposal also set down rules on termination of long-term 

contracts. 

In general the consumer representatives advocated for including digital content 
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provided for other counter performances than money, also data not actively provided 

by consumers, as the legislation has to keep up with technological developments. 

They underlined that data upon termination of a contract should be provided to the 

consumer free of charge in a commonly used data format. With regards to termination 

of long-term contracts BEUC supported the Commission’s proposal, where the 

consumer can terminate a long-term contract at any time after the expiration of the 

first one-year period. There was a general support for the 14 days right of withdrawal. 

Overall businesses, with the exception of UEAPME, were against including digital 

content provided for other counter performances than money in the directive. They 

found that it would technically be difficult, hamper innovation, and feared overlaps 

with the General Data Protection Regulation (GDPR). Eurocommerce, DigitalEurope, 

and the Danish Chamber of Commerce criticized obliging the seller to reimburse the 

consumer without having received the good back. Several actors from the digital 

industry with regards to termination of long-term contracts highlighted that the 

industry practice today is that termination is possible after 2 years. It was underlined 

that termination should not be possible, if discounts had been applied. They 

furthermore drew the attention to the fact, that digital content is often consumed 

instantly, which should be taken into consideration with regards to the right of 

withdrawal.  

In the presentations in June and July the Commission already proposed detailed 

provisions on the right of withdrawal, or termination as it is termed in the new 

proposals. It held on to the 14 days right of withdrawal from the existing directives, 

and added that the return of goods is on the seller’s expense. The idea, that the 

consumer can terminate the contract without returning goods if lost or destructed, was 

presented, and the extension of the allowed use of the product without liability on the 

consumer to “regular use” was mentioned. It was furthermore suggested, that the 

consumer should have the right to terminate the contract, also in cases of minor 

defects. For digital content the concept of including non-monetary counter-

performances was presented in a detailed way. It was proposed that the supplier 

should provide the consumer with technical means to retrieve all user-generated 

content provided by the consumer and any other data produced or generated by the 

consumer. The consumer should be entitled to retrieve the content free of charge, 

without significant inconvenience, in reasonable time and in a commonly used data 
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format. If the digital content was supplied on a tangible medium, the consumer should 

return it to the supplier, at the supplier’s expense, within 14 days, and delete or refrain 

from using any copy of it. With regards to long-term contracts the Commission 

suggested, that the consumer should be entitled to terminate long-term contracts after 

expiration of the first period. Two options for the maximum length of the first 

contract period were suggested, 6 months or 12 months. At this background the 

Commission in June/July has been assigned 10 on the consumer protection axis, as it 

suggested to go further than the existing directives with regards to costs of return 

falling on the supplier and liability of diminished value not falling on the consumer, 

as well as including non-monetary counter-performances under the directive. 

In the preliminary drafts from October the Commission made few changes to the 

proposals outlined in June and July, however it was thus suggested, that the consumer 

should be allowed to terminate a long-term contract after the first 12 months, without 

any prejudices to more favorable contractual condition. On this basis, the Commission 

in October is still assigned 10 on the consumer protection axis, as it had not reduced 

any of its ambitions for protecting consumers. It chose to set the maximum duration at 

the longest option proposed, however, it is still half as long as the digital industry 

proposed, and without prejudices to discounts given due to the longer duration.   

The final proposal from December was an almost exact reflection of the proposals 

made in June, July and October, where the 12 months maximum was kept, but with 

the modification that the sentence “without any prejudices to more favorable 

contractual condition” had been deleted. Despite the discussion at the stakeholder 

meeting, no further specification of how the supplier is allowed to prevent the 

consumer from continuing to use digital content after termination was provided. As a 

result the Commission in December has been assigned 9,5 on the consumer protection 

axis, as it reduced its ambitions slightly with regards to long-term contracts. 

Below the actors have been mapped: 
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The mapping illustrates that the Commission has not changed its position much since 

its first proposals in June and July. The Commission’s position, which is remarkably 

in congruence with the consumer representatives from the beginning, has been upheld 

throughout the process, despite that all the business interests have, for different 

reasons and to different degrees, argued against increasing the consumer protection 

beyond the current level by means of allowing consumers to terminate without 

returning the goods, and by including non-monetary counter performances under the 

directive on digital content. The businesses did get a small recognition as the 

Commission allowed the maximum length of a long-term contract to be 12 months, 

however this is a small victory compared to the other changes the new directives will 

imply for the business environment. Whereas the old directives, corresponding to 5 on 

the consumer protection axis seems to be in almost perfect congruence with the broad 

businesses’ preferences, the new directives are in very good congruence with the 

consumers’ preferences (-1). During the process the businesses were able to increase 

the congruence, however only minimally (2, including the 1,5 on the x-axis), whereas 

the congruence worsened by 1 for the consumers, but the final proposals are in much 
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better congruence with the consumers’ preferences (-1) than with the businesses’ 

preferences (+4,5).  

3.1.1.4$Hierarchy$of$remedies$
Remedies in case of non-conformity with the contract have also been a topic of much 

discussion. In the 1999 sales directive art. 3 a hierarchy of remedies have been 

established, where the consumer is entitled to first a repair or a replacement of the 

good, and if that does not remedy the defect, the consumer can get a reduction in price 

or terminate the contract. This corresponds to 5 on the y-axis in this subsection. The 

directive is however implemented in a variety of ways, meaning that in some member 

states the consumer is free to chose between remedies (ECC-net,2014). A free choice 

between remedies corresponds to 10 on the consumer protection axis in this 

subsection. 

 

The consumer representatives have argued for no hierarchy of remedies, and preferred 

to leave the choice of remedy with the consumer. A wide range of business interests 

called for a clear hierarchy like the one in the 1999 sales directive, with the right to 

repair or replace at the first level and refund or termination on second level, where the 

trader decides which remedy to apply. Furthermore BusinessEurope underlined, that 

minor defects should not give the consumer the right to terminate the contract. With 

regards to digital content the digital industry and platforms suggested that the 

consumers should only be entitled to a termination and refund, as the low unit cost for 

digital content always would make the costs of repair disproportionate.  

 

In the presentations made in June and July the Commission proposed to include 

remedies as one of the areas to be fully harmonized for both tangible goods and 

digital content. The Commission suggested a hierarchy of remedies resembling the 

rules in the 1999 sales directive, with repair or replacement as first step, and price 

reduction or termination as second step. It was set as an open question, weather the 

exception to the consumers’ entitlement to terminate a contract in art. 3.6 of the 1999 

sales directive when the defect is minor, should be included in the new directives. It 

was suggested to give the consumer free choice between repair and replacement on 

the first step, when this would not be impossible, unlawful, or impose 

disproportionate costs on the seller. Digital content should be brought into conformity 
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within a reasonable time and without significant inconvenience to the consumer. On 

this basis the Commission in June and July has been assigned 6,5 on the consumer 

protection axis as it supported the concept of a hierarchy, but gave the consumers a 

free choice between repair and replacement on first step, and kept the possibility open 

for continuing to exclude minor defects as a reason for termination. 

 

In the preliminary drafts from October the hierarchy as outlined in June and July as 

well as the free choice of remedies for the consumers at the first level were kept, 

however the reference to minor defects had been deleted, meaning that the consumers 

would be allowed to terminate a contract due to minor defects. Furthermore it was 

added, that the consumer was not entitled to remedies, if the consumer had caused the 

lack of conformity or contributed to its effects. With regards to digital content the 

Commission suggested that the remedy to bring the digital content in conformity with 

the contract should be completed 14 days from the time the supplier has been 

informed by the consumer about the lack of conformity. The consumer would also be 

entitled to terminate the contract, if the digital content had not been brought into 

conformity within 14 days. On this basis the Commission in October has been 

assigned 7,5 on the consumer protection axis. 

 

In the proposals from December the hierarchy of remedies was kept. Consumers free 

choice between repair and replacement on the first level was sustained from the prior 

drafts, and the exemption with regards to minor defects was not re-inserted. For 

digital content the 14 days deadline was removed, and art 12.2 demanded the seller to 

remedy the defect within reasonable time. The decision, that the consumer was not 

entitled to remedies, if the consumer had caused the lack of conformity or contributed 

to its effects, was upheld in art.9.5. As a result the Commission in December has been 

assigned 7 on the consumer protection axis. 

 

The actors are mapped below: 
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The mapping shows, that the European and national consumer actor agree on a high 

level of protection, whereas the businesses are also very closely aligned, however 

most of them slightly below the current protection level sat out in the 1999 sales 

directive. The Commission in its first proposal tried to accommodate both sides, by 

suggesting a hierarchy, as the businesses called for, but with the free choice between 

repair and replacement for the consumer on the first level, as the consumer 

organisations called for (Interview5). At the same time they kept the question of 

minor defects open, thus tending more towards the businesses. However in October 

they removed the exemption for minor defects and introduced a 14 days time limit for 

remedy. This moved them one step towards the consumers. In the final proposal from 

December the 14 days time limit was removed, and the Commission hence ended up 

almost exactly in between the two groups, tilting slightly towards the business side. 

With respect to congruence, including the movements on the x-axis the two sides 

were evenly influential (+1), however the final proposals are more in congruence with 

the businesses’ preferences (+2,5) than with the consumer preference (-3,5).  
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3.1.2&Testing&hypothesis&

In chapter one the following hypothesis was developed: 

The Commission has performed a successful mediation between consumer actors and 

business actors, where consumer actors have been as influential as business actors. 

 

In the previous sections of this chapter the analytical background for testing the 

hypothesis has been developed, by means of the analytical framework from in chapter 

two and the theoretical tools from chapter one.  

The Commission’s mediation capacity is a vital factor for determining the relative 

influence of the actors. In chapter one a successful mediation was defined as a 

mediation where influence becomes independent of power, and drawing on Fuchs’ 

power categories three criteria for a successful mediator were outlined: A successful 

mediator 

1) gives access to all interested parties, irrespective of their instrumental power; 

2) treats all contributions equally, irrespective of the actors’ structural power; 

3) bases its preference formation on a balanced consideration of the contributions, 

irrespective of the actors’ discursive power.  

Testing the hypothesis demands an investigation of these three criteria.  

 

With regards to criteria 1 it documented by the list of participant to the stakeholder 

meetings, attached in Annex 2, that the Commission invited and hence gave access to 

a wide variety of interests. Furthermore a 6-week online public consultation was held, 

where everyone was welcome to respond. The Commission received 189 responses in 

total (SWD(2015)275, p.61). Very broad access was hence given, and the only 

instrumental power needed to respond to the public consultation was a computer and 

an Internet connection, or even pen and paper. However, many more business actors 

participated than consumer actors. Businesses accounted for 52% of the consultation 

responses (SWD(2015)275,p.62) and the vast majority of the participants to the 

stakeholder meetings. The interviewee from the Commission explained, that in 

numbers the access looks uneven, however he underlined, that the reason behind this 

was, that many very specific business interests exist, for instance game developers 

and publishers have their own associations, whereas on the consumer side the 

interests are represented broadly, mainly by BEUC, which encompasses consumers of 
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everything. There is no specific consumer organization for game players or e-book 

readers. Therefore it was necessary to invite many different business interests to cover 

the entire spectrum, as they in many cases disagree and compete against each other, 

whereas relatively few consumer representatives can represent the more homogeneous 

constituency of consumers broadly speaking. He concluded, that in numbers the 

access was uneven but otherwise it was not (Interview5). This has also been 

illustrated in in the mappings in the previous sections. Although only two consumer 

actors were deemed relevant to map, the Commission has overall and on three out of 

four rights moved more or as much towards the consumer representatives as towards 

the nine mapped business representatives. In the evaluation of the stakeholder 

meetings BEUC called for inviting more consumer organisations (Stakeholder 

meeting October 12), however in the consultation responses the divergence between 

the consumer actors’ responses was very low (SWD(2015)275, p.62-65), and in an e-

mail response to a request for an interview COFACE stated, that they had only 

participated in two of the meetings due to other prior obligations, even though they 

were invited (COFACE e-mail correspondence, 20/1-2015). On the basis of the 

above, it is concluded, that the Commission gave wide access to all interested parties 

at a low cost, and hence fulfilled the first criteria for a successful mediation.  

 

With regards to the second criteria it is interesting to note, that businesses, which are 

structurally important and provide millions of jobs in the EU economy, despite the 

current stringent need to foster growth in the EU (Interview2) were remarkably less 

influential than consumers during the process, and only were able to keep the overall 

congruence of the Commission’s preferences in the final proposals almost balanced 

between consumer and business interests, although the Commission started out in 

relative congruence with them. This is in itself a remarkable finding, however what is 

even more interesting is, that the digital industry and SMEs, the industry and the 

group of businesses that were supposed to benefit most from these initiatives, 

generally have been side-lined. Their call for home option of the traders law meet 

strong resistance from the consumers, who argued that it would be a very significant 

reduction of consumer protection (Stakeholder meeting April 15; Interview5). The 

Commission recognized that some actors had been advocating for home option, but 

said that “it was a minority of actors, and they saw it to be in their own specific 

interest to have home option” (Interview5). With regards to consumer protection the 
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digital industry and the small businesses generally argued for the same level as in the 

1999 sales directive or slightly lower, however, as seen above, the Commission 

increased the consumer protection in several areas. In the interview, the representative 

from DigitalEurope expressed deep regret that their views had not been taken more 

into consideration. The Commission asked them to issue a positive press-release, but 

“how had they imagined that we would have much positive to say on this after all the 

input they have gotten from us?” (Interview6).  

One of the strongest business associations in Brussels, with power full members, both 

instrumentally and structurally, such as Cisco, Ericsson, IBM, Microsoft, Siemens, 

and Philips, hence had very limited influence and was disappointed with the 

proposals, which they fear can have negative impact on the industry, and will not 

reach the goals they were intended to (DigitalEurope press release 9/12-2015). 

Furthermore, the representative from the Danish Consumers Council said that they 

did not feel, that the Commission valued their contributions less than the business 

contributions (Interview3). On this background, it can be concluded, that the 

Commission also fulfilled criteria 2, all contributions were treated equally, 

irrespectively of the senders structural power. 

 

The third criterion is hard to measure, as discursive power is not as easy to detect as 

the two other forms of power. However, in the Impact Assessments (IA) it was made 

very clear, that the Commission has taken all contributions into consideration and 

formed its preferences on a balancing of these (SWD(2015)275). This was also 

confirmed by the Commission interviewee (Interview5). As shown in the section 

discussing consumer conception, the Commission’s discourse on consumers changed 

throughout the process, but ended up in a rather balanced manner, underlining both 

the importance of consumer confidence and ease of doing business as objectives of 

the proposals. One, maybe incidental, detail pointing towards the importance 

attributed to consumers during the process, is that in the section about the stakeholder 

consultations in the IA, consumers’ preferences were listed first, both for digital 

content (p.62) and tangible goods (p.65). This order is neither alphabetic nor 

according to number of responses received or any other apparent logic. Based on the 

Commissions’ final discourse, it is concluded, that the Commission also fulfilled 

criteria 3, and it can thereby be confirmed, that the Commission performed a 
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successful mediation. Influence became independent of power, but did the consumers 

really have as much influence as businesses? 

 

By means of the analytical framework applied above it first of all becomes clear, that 

measuring influence as the improvement in preference congruencies during the 

process lead to a more nuanced understanding than measuring access alone or just 

looking at the final results. The mappings in the analysis illustrate, that consumers, 

despite only being responsible for 15% of the consultation responses 

(SWD(2015)275,p.62) and being a clear minority at the stakeholder meetings, were 

able to be at least as influential as the businesses overall and on all legal rights except 

from one, where the starting point was very much to their advantage already. These 

findings lead to a confirmation of the hypothesis, even an “over confirmation”, as the 

consumers have been even more influential than the majority of businesses, and 

particularly much more influential than the digital industry. Against the predictions 

from traditional neo-pluralist theorists, most prominently Olson, consumers are NOT 

necessarily disadvantaged and unable to assert effective influence. The findings also 

challenge the more modern neo-pluralists as Falkner, who argues that business 

interests are weaker when in internal conflict, hence internal conflict increases other 

interests’ chances to be influential. With regards to the level of protection, and for the 

majority of representatives also the level of re-embeddedness, the businesses were 

relatively aligned. Nevertheless the consumers were very influential, especially on the 

level of protection, where the businesses were most united. This paper therefore 

reaffirm and develop further the findings from both Chalmers and Dür et al., by 

showing, that even consumers, which has been a schooling example of a weak 

interest, are able to not only gain access but also transform this access into influence 

during a policy formation process where the Commission is mediating successfully. 

Whereas Dür et al. focused on the final laws adopted, the focus has here been on the 

very early phase even before the Commission published any proposals. This process 

is informal and relatively closed and should according to the traditional neo-pluralist 

theories be especially favourable to strong business lobbies. Nevertheless, it is here 

shown that even in this early phase consumer interests can be very influential. The 

hypothesis has hence been tested and confirmed in a setting where it was least likely 

to succeed.  
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In conclusion, the Commission has performed a successful mediation between the 

business and consumer interests in the case of contract rules for online sales. 

Irrespective of their instrumental, structural, and discursive power, the actors have 

had influence on the formulation of the new proposals. Against the neo-pluralist 

predictions, consumer actors have even been more influential than business actors. 

Having confirmed the hypothesis the reasons behind the findings and the larger 

complications of them for the legitimacy of the EU will be discussed in the next 

chapter. 

! &
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Chapter&4&Discussion&
 

The previous chapter showed that the Commission has performed a successful 

mediation and that consumer interests have been at least as influential as business 

interests. This is a puzzling finding, as it goes against all neo-pluralist predictions. In 

this chapter it will firstly be discussed why the consumers have been so influential in 

this case and more broadly, looking deeper into the why that Dür et al. subscribed to a 

parenthesis. Finally the complications of these findings for the legitimacy of the EU 

will be discussed. 

4.1&Why&have&consumers&been&influential?&
In the previous chapter it was concluded that the Commission performed a successful 

mediation where influence became independent of the three forms of power outlined 

by Fuchs. However, in order to explain why the consumers “suddenly” have become 

more influential and the Commission has been able to perform a successful mediation, 

it is worth reconsidering the power definitions. While it is rather evident from the 

analysis above that the Commission’s mediation has not been to the disadvantage of 

the in Fuchs’ terms less powerful consumer actors, it is not evident why this is the 

case. The use of a broad stakeholder group early on, which was praised by all 

participant and the Commission (Stakeholder meeting October 12; Interview4; 

Interview5, Interview6), is likely to have had a positive impact, it will here be argued 

that more fundamental developments have coursed the change to be so significant. 

 

Firstly, instrumental power is traditionally understood as the actors lobby resources, 

hence their financial resources and their access goods. While a short glance at the 

Transparency register where the majority of EU lobbyists are registered makes it quite 

clear that the business lobby is financially and in terms of manpower considerably 

stronger than the consumer lobby, it is necessary to look beyond numbers. In USA, 

where campaign financing is vital, looking at financial resources alone makes sense, 

however in the EU information is as important a currency as money (Eising,2007, 

p.385; Chalmers,2013,p.39). As shown by Chalmers the consumer actors now possess 

information that has the same value to the Commission as the information provided 

by businesses (2013, p.50-54). While he underlined that all interests now rely on 

evidence-based lobby, he did not explain further why this has not always been the 
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case. While it is unsurprising that the Commission demands scientific evidence as a 

basis for its legislation, and especially now under the Better Regulation agenda, 

Chalmers fail to explain why the consumers have improved their provision of this 

kind of evidence. The independent expert interviewed highlighted that the consumers 

had become more professional in their lobby and underlined the importance of the rise 

of behavioural economics for this change. Behavioural economics have made it 

possible to make consumer studies on a much broader basis of respondents, which 

have increased the scientific value of the findings remarkably (Interview2). Consumer 

organisations, but also increasingly the Commission, are making use of this research 

method (Interview5) and, as shown in chapter two, reach noteworthy results. The 

interviewee from the Danish Chamber of Commerce also pointed to the tendency 

towards stronger evidence bases supporting the consumers’ positions especially 

through the Eurobarometer reports (Interview1). Based on these considerations, it is 

argued that the rise of behavioural economics has increased the instrumental power of 

the consumer actors, especially in the EU where information and in particular 

scientific evidence is a very important access good. This development has narrowed 

the gap in instrumental power between consumer and business interests and has made 

it easier and more justifiable for the Commission to mediate between the two, hence 

allowing consumers to become more influential. 

 

With regards to structural power it has traditionally been defined as held by 

businesses that contribute significantly to GDP and employment. However, taking a 

holistic approach and seeing the economy as embedded in society, and consumers as 

political actors (in one way or the other) lead to an understanding of consumers as 

structurally important to the economy (and society) as well. After all consumption is 

the other side of the coin of production (Krugman,2005). The EU economy is to a 

very large extent demand and consumption driven, therefore is the stringent need for 

growth in the EU not necessarily a disadvantage for consumers, as they have the 

ability to foster growth and jobs by consuming more. If consumers have no 

confidence in the internal e-commerce market it is not going to work, this is an 

indisputable fact. No B2C market can exist without consumers. Taking this 

perspective, it becomes less puzzling why the Commission has taken the views of the 

consumers so much into consideration during its mediation, and hence that the 

consumes have been so influential in the case analysed here. 
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Finally discursive power can emanate from a variety of sources, and do not 

necessarily have to be coupled with instrumental and structural power. Consumer 

organisations strongly supported by the traditional literature and think thanks, like 

Cooperate Europe Observatory (CEO), have been exceptionally good at promoting a 

discourse of consumers as the weak party in the Brussels lobby. By applying narrow 

definitions of power and influence, building mainly on the financial and numerical 

superiority of the business lobby, and by repeatedly highlighting the lack of 

transparency in the EU legislative process, they have successfully created a discourse 

of the weak consumers constantly fighting against the rich and “evil” business 

lobbyists (fx. CEO 2/12-2015). While it is beyond the scope of this paper to 

investigate weather this discourse is justified, it is clear that it constrains the 

Commission’s room of manoeuvre. As underlined by the interviewee from the Danish 

Chamber of Commerce, consumers are voters (Interview1), and although the 

Commission is inhabited by technocrats, they are well aware, that their proposals will 

get nowhere without support from the EP, which is directly elected, and the Council 

(Interview5; Pollack,1997; IMCO meeting 14/1-2016), which is constituted by 

nationally elected governments. No matter how justified or unjustified, no institution 

wants to be hung out in the media as siding with the “evil” business lobby and 

disregarding the well being of the consumers (Interview1). This was also indirectly 

pointed to by Michalowitz when she argued, that the chances for influencing is 

higher, when the decision process is transparent and the policymakers depend on 

constituencies (2007,p.135-136).  

 

In conclusion, it is true that the Commission has performed a successful mediation, 

however several factors apart from its institutional mediation setup have impacted 

upon the result of the mediation and hence the influence of the respective actors. 

Taking a broader perspective on the three types of power reveals that the distribution 

of power between consumes and businesses is more even than usually assumed. 

Looking only at financial resources and the number of lobbyists the power-balance 

seems incredibly uneven to the advantage of businesses. However, conceptualizing 

instrumental power as the ability to meet the information demands from policy-

makers, emphasizing the structural importance of consumption, and understanding the 

constraining function of discourse in a situation where consumers are voters change 

the picture. Although the consumer lobby has fewer resources than the business lobby 
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it is powerful. Obviously it facilitates the Commission’s task as a mediator and makes 

it easier to obtain independence between power and influence, if the actors in question 

start out with a relatively similar level of power, and all parties can contribute with 

valuable evidence and legitimacy. This is not to disregard the Commission’s 

mediation capacity, which is important and have functioned well in this case, 

however, it is to put it in the right perspective. Understanding the underlying power 

structures, not just the obvious ones, makes it less puzzling that consumers have been 

so influential. 

Having offered an explanation of why the consumers have been influential, the next 

section will discuss the implications this situation has on the legitimacy of the EU and 

it re-embedding agenda. 

4.2&Implications&for&the&legitimacy&of&the&EU&
In chapter one it was outlined, that the embeddedness of an economy is a result of the 

political mediation function in the society. It was argued, that the EU is in a crisis of 

social legitimacy, due to the uneven balance strung between social and economic 

interests, and the resulting lack of social embeddedness at EU level. Following this 

line of reasoning, it was argued, that the EU, by acknowledging that the embedded 

liberal compromise is under pressure and by mediating successfully between the 

social and economic interests, could create a social re-embedding dimension to the 

EU integration project, and thereby enhance the democratic legitimacy of the EU. 

Neyer has along the same lines argued that deliberative procedures increase the 

legitimacy of the EU and that “any non-coercive political order must build on 

communicative interaction and collective efforts at political problem-solving if it is to 

be efficient and effective” (Neyer,2004).    

It was furthermore argued, that consumers are political actors and consumer policy 

has an important embedding function, hence by carefully mediating consumer policy 

it could be used as a means to re-embed the single market at EU level, and foster 

democratic legitimacy for the EU. 

 

In the previous chapter it was shown, that the Commission performed a successful 

mediation between consumers and businesses, and during the development of the 

analytical space in chapter two, it became clear, that a gradual re-embedding of 

consumer rights at EU level have occurred, starting primarily in the 1980. Below it 
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will be discussed, if these attempts to re-embed and create a social dimension have 

impacted the legitimacy of the EU. 

 

The interviewee from the Commission did several times highlighted that business 

interests are specific, whereas consumer interests are general (Interview5). This 

conception is very important for the legitimacy they are offering the Commission in 

exchange for taking their views into consideration. Neyer argues, that in a deliberative 

EU setting, preferences and arguments are only legitimate, if they can be justified 

against the collective good as defined in the Treaty (Neyer,2006,p.788). As shown in 

chapter two, ensuring a high level of consumer protection, and taking this goal into 

consideration when formulating internal market policies are now parts of the Treaty. 

This is yielding legitimacy to the preferences and arguments of the consumer 

representatives. In contrast there is no reference in the Treaty to any of the specific 

business interests relevant for this case. There are references to competitiveness and 

ease of doing business, however these concepts can mean very different things to the 

diverse business interests. The specificity of the business actors is hence both their 

strength and their weakness. 

As mentioned briefly in the previous section, it should not be neglected that 

consumers are voters. In a system build on democratic principles it yields legitimacy 

to represent a big group of voters, and it gives legitimacy to the policymakers when 

they take these views into consideration, rather than, or at least on balance with, the 

specific interest of businesses, which only represent a small group of voters. 

 

By broadening the communicative interaction through a more extensive use of 

stakeholder meetings with a wide array of participants, the Commission has increased 

its ability to mediate between them, and draw legitimacy from all parties. At the first 

stakeholder meeting in February 2015 Ursula Pachl, Director General in BEUC said: 

“European consumer policy has been a true success story. We should go on in this 

direction. We should build on what has been achieved… Consumers should not have 

to choose between different laws…”(Stakeholder meeting February 11). This reflects 

a strong commitment to and support of continuing the re-embedding of consumer 

protection at EU level. The interviewee from the Commission explained that there 

relatively early was an “alliance” between the majority of business interests and the 

consumers to opt for targeted full harmonisation (Interview5). This “alliance” reflects 
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on the one hand, as expressed by the Commission representative that: “Businesses are 

not against consumer protection per se, what they are more burdened by is the 

fragmentation and the differences between the rules in all the 

countries.”(Interview5), and on the other hand, that the consumer interests have 

recognized, that the embedded liberal compromise is challenged, and the battle has 

come to take place at EU level. Once this setting has been established it is a venue for 

fostering democratic legitimacy to the EU. 

 

As shown in the mappings in chapter 3, the consumer interests have especially been 

influential on the level of protection, whereas the business interests were slightly 

more influential on the level of re-embeddedness in EU law. By simultaneously 

fostering market integration and overall increasing consumer protection, the 

Commission has performed a dual role of dis-embedding the national markets while 

re-embedding them at EU level, and presented it in a balanced discourse, where 

everyone seemed to win in the long run (EC press release 9/12-2015). By mediating 

and finding common ground between the actors the Commission has been able to get 

support from BEUC, representing a general Treaty-based interest with a broad voter 

constituency, and from most business actors, representing more specific interests, to 

take action in the field of consumer protection. Its action is thereby democratically 

legitimated. It has framed the new proposals as a means to increase the consumers’ 

confidence and possibilities to take advantage of cross-border e-commerce, to the 

benefit of both consumers and businesses. Most actors can support this goal, however 

they disagree as to how to reach it. 

The use of stakeholder meetings and the resulting insight all actors had in the 

diversity of views, allowed the Commission, once embarked upon legislating in the 

field with broad support, to point to the importance of finding a balance between the 

actors and the differences in national protection patterns, and thereby legitimate that it 

had to compromise (in one or the other direction) on the level of protection in certain 

areas, in order to get support for a targeted full harmonisation, which was in 

everyone’s interest. The stakeholders seem to understand, more or less reluctantly, 

that this was the name of the game. The representative from Eurocommerce said: 

“…the fact that the Commission, at the last moment decided to extend the level of 

protection to two years, this is a political decision and has nothing to do with the 

whole consultation process, which is the whole process of drafting the rules. So I 
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mean these things happen, this is politics… the process as such was really excellent” 

(Interview4, p.4).  

The representative here makes an important distinction between the process and the 

outcome, which is relevant when studying legitimacy. Quack in 2010 published a 

synthesis of the literature on legitimacy, and drawing on classics such as Scharpf and 

Moravcsik, she outlined three alternative standards for evaluating the legitimacy of 

transnational rulemaking: Inclusiveness of participation, expertise-based 

effectiveness, and procedural fairness and impartiality. These standards correspond 

very closely to the in the EU context more used: input, output, and throughput 

legitimacy (Quack,2010,p.7). With regards to input legitimacy it is clear from the test 

of the Commission’s accessibility in the previous chapter, that the proposals on 

contract rules for online sales have input legitimacy. Given the stakeholders’ applause 

of the consultation process, as exemplified in the quote above, and the finding in the 

previous chapter, that the Commission has performed a successful mediation, it can 

be concluded that the procedure has been fair and impartial, and that the proposals 

also rest on throughput legitimacy. Finally, it is still very early to judge the output 

legitimacy of these proposals, however what can be said is, that the Commission 

published the proposals in December 2015 as promised in the DSM Strategy from 

May 2015, and it proposed them as targeted full harmonization directives, an 

approach which increases the level of re-embeddedness and which received broad 

support among stakeholders. 

In sum, the Commission has through its use of stakeholder meetings during the 

process and its successful mediation increased its input- and especially its throughput 

legitimacy. One interviewee expressed: “It is one of the best consultation processes I 

have seen”(Interview4). By consulting broadly and mediating impartially, the 

Commission has taken on a re-embedding role and legitimated its action in this field. 

For consumers in member states with low protection and weak consumer 

representation this supranationalisation of consumer protection is a good thing, 

however for consumers in member states where the consumer protection is high and 

the consumer representation is strong, this is problematic. Although the Commission 

as shown has performed a successful mediation at EU level, the mediation is carried 

out in a supranational setting where the legitimate aim is to improve the common 
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good of the EU citizens overall, which can differ rather substantially from the national 

“common” good in each member state, depending on the Variety of Consumerism. So 

even though the Commission has performed well and the consumers at EU level have 

been surprisingly influential, which have increased the legitimacy of the EU action in 

this field, it is important to keep in mind, that some national embedding forces have 

been trumped on the way. Mediation hence has an embedding and legitimating 

function, however only up to a certain point. Due to the deeply rooted Varieties of 

Consumerism, there is a limit to, how far the harmonization and re-embedding can go. 

It is going to be interesting to see if that limit has been crossed by these new 

proposals, or if they will be able to pass EP and Council, despite going further than 

the CRD and building on the controversial CESL. Only by the end of the full process 

will it be possible to evaluate the real output legitimacy. 

 

From the first debate in EP after the publication of the proposals, 14/1-2016, the 

members expressed support for “finishing the CRD” (Bild at IMCO meeting 14/1-

2016) and improve consumer confidence for e-commerce, however there was a broad 

consensus that consumer rules should be the same online and offline, and several 

members expressed concern, that some member states would have to lower their level 

of protection (IMCO meeting 14/1-2016). The Council has not yet taken a position, 

however in the IA it is evident that the majority of Member States supports a targeted 

full harmonization, whereas they presented divergent views on the level of protection 

(SWD(2015)275, p.63-67). When asked about the future of the proposals the 

Commission did not want to make guesses, whereas the representative from 

Eurocommerce expressed that they, given the recent agreement on the GDPR in 

Council, were not overly pessimistic (Interview4).  

 

In this chapter it has been shown that the Commission’s successful mediation and the 

influence of the consumers can be explained by taking a broader perspective on the 

definitions of power. Doing so it becomes evident, that the consumers possess strong 

instrumental, structural, and discursive powers, and hence are on a more even footing 

with the businesses than traditionally assumed. This facilitates the Commission’s 

mediation and increases the consumers’ chances of being influential. Mediating well 

increases especially the Commissions input and throughput legitimacy when fostering 

re-embedding at EU level, however, there are limits to, how far the re-embedding can 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 80 of 140(

go due to the deeply rooted differences in the Varieties of Consumerism. The 

Commission has now successfully done its primary part of the mediation; the torch is 

now handed over to the presidency of Council as well as the responsible rapporteur in 

the EP.  

! &
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Conclusion&
By applying Polanyi’s double movement between dis-embedding and re-embedding 

forces to consumer policy and combining it with insights from European integration 

theories and the neo-pluralist literature, it has in this paper been shown that a 

supranational re-embedding of the economy is taking place at EU level in the field of 

consumer policy. The re-embedding is happening through successful mediation from 

the Commission, which has increased the EU’s input and throughput legitimacy in 

this field. An analytical space representing the two dimensional mediation pressure 

the Commission is performing under, on the one hand the degree of re-embeddedness 

in EU law, and on the other hand the level of consumer protection, was developed in 

chapter two. This space represents the nexus between the classical European 

integration debate, intergovernmental cooperation vs. supranational unity, and the 

more modern understanding of the EU as a policy field in which the institutions are 

mediating. Defining influence as the improvement in preference congruencies 

between the Commission and the actor in question, it has in this analytical space been 

illustrated that the consumer interests have been at least as influential as the business 

interests during the Commission’s formulation of the new proposals on contract rules 

for online sales. This is a puzzling finding, as it goes against all neo-pluralist 

predictions. This finding has been explained by broadening the conception of the 

three types of power outlined by Fuchs. Whereas instrumental power is traditionally 

understood as the resources available to the lobby groups, it is here pinpointed, that in 

the EU setting scientific evidence is as important a currency as money. The rise of 

behavioural economics has increased the consumers’ ability to provide this type of 

evidence and thereby strengthened their instrumental power. Along the same lines it 

has been argued, that consumers possess structural power because the EU economy is 

demand and consumption driven. Finally it has been stated, that the consumers have a 

strong discursive power, because they have been successful in framing themselves as 

the weak part in the Brussels lobby. Seeing power in this broader perspective makes it 

less puzzling that the Commission has been able to perform a successful mediation 

where consumers have been as influential, and in some areas more influential than, 

businesses.  

Consulting and mediating successfully have increased the EU’s ability to re-embed 

the economy at EU level in a legitimate way. With the support from BEUC, which 
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represents the general interest of consumers and thus a wide constituency of voters, 

the Commission can legitimate that it is taking action at EU level in this area. 

Although consumer protection at EU level has, to use the words of BEUC’s Director 

General, been a success story, it is important to keep in mind, that the member states’ 

Varieties of Consumerism are deeply rooted culturally and societally and there is a 

limit to, how far the re-embedding can go. The CRD was a big step forward in the re-

embedding and the Commission has done a thorough mediation job increasing these 

new proposals chances of becoming the next step on the path. However, the torch is 

now with the EP and the Council, where the next level of mediation is to take place. 

  

The application of Polanyi to the EU in another policy area than social policy has 

proven to be fruitful, and it would be interesting to see this approach applied on more 

cases within consumer policy and in other fields as well. Furthermore the focus on 

mediation as an embedding mechanism deserves further attention, in the EU and 

beyond.  

 

 

 

  



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 83 of 140(

References&
 

Allen and Overy (2013), “A Common European Sales Law (CESL)?”, 
www.allenovery.com 
 
Ashiagbor (2013), “Unravelling the Embedded Liberal Bargain: Labour and Social 
Welfare Law in the Context of EU Market Integration”, European Law Journal, Vol. 
19, No. 3, pp.303-324 

 
Block (2007), “Understanding the Diverging Trajectories of the United States and 
Western Europe: A Neo-Polanyian Analysis”, Politics and Society, Vol. 35, No. 1, 
pp.3-33 

 
Caporaso and Tarrow (2009), “Polanyi in Brussels: Supranational Institutions and the 
Transnational Embedding of Markets”, International Organization, Vol. 63, No. 4, 
pp. 593 - 620   

Chalmers, A.W. (2013), “Trading information for access: informational lobbying 
strategies and interest group access to the European Union”, Journal of European 
Public Policy, Vol.20, No.1, pp. 39-58  

Chalmers, D. (2012), “The Redistributive State”, European Law Journal, Vol. 18, p. 
667  

COM(2015)192, “Strategy for the Digital Single Market”, European Commission 

COM(2015) 634 final (9/12-2015), “Proposals for Directives of the European 
Parliament and of the Council  on certain aspects concerning contracts for the supply 
of digital content”, European Commission  

COM(2015) 635 final (9/12-2015), “Proposals for Directives of the European 
Parliament and of the Council on certain aspects concerning contracts for the online 
and other distance sales of goods”, European Commission  

Corporate Europe Observatory, (2/12-2015), “Team Juncker: Still in bed with big 
business”, http://corporateeurope.org/power-lobbies/2015/12/team-juncker-still-bed-
big-business 
 
COFACE homepage: http://www.coface-eu.org/en/About/What-is-COFACE/ 
 
Consultation responses: 
http://ec.europa.eu/justice/newsroom/contract/opinion/150609_en.htm 
 
Dahl (1961), Who Governs? Democracy and Power in an American City, Yale 
University Press 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 84 of 140(

 
Dale (2011), “Lineages of Embeddedness: On the Antecedents and Successors of a 
Polanyian Concept”, American Journal of Economics and Sociology, Vol. 70, No. 2  
 
Dale and El-Enany (2013), “The Limits of Social Europe: EU Law and the 
Ordoliberal Agenda”, German Law Journal, Vol.14, No.5, pp. 613-650  

 
Digital Europe homepage:http://www.digitaleurope.org/AboutUs.aspx 
 
DigitalEurope press release (9/12-2015): 
http://www.digitaleurope.org/DesktopModules/Bring2mind/DMX/Download.aspx?C
ommand=Core_Download&entryID=1072&PortalId=0&TabId=353 
 
Directive 1999/44/EC OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL of 25 May 1999 on certain aspects of the sale of consumer goods and 
associated guarantees – “1999 sales directive” 

DIRECTIVE 2011/83/EU OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL of 25 October 2011 on consumer rights, amending Council Directive 
93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council 
and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European 
Parliament and of the Council – “Consumer Rights Directive, CDR” 

Dür (2008), “Interest Groups in the European Union: How Powerful Are They?”, 
West European Politics, Vol.31, No. 6, pp.1212-1230 

Dür, Bernhagen and Marshall (2015), ”When (and why) does business lose?”, 
Comparative Political Studies 

EC MEMO 92-68, ”EC Consumer Policy”, European Commission, 
http://europa.eu/rapid/press-release_MEMO-92-68_en.htm?locale=en  

EDiMA press release (9/12-2015): 
http://www.europeandigitalmediaassociation.org/pdfs/EDiMA%20Press%20release%20-
%20EDiMA%20reactions%20to%20Commission%20proposal%20on%20digital%20contract%20rules
.pdf 

Eising (2007), ”The access of business interest to EU institutions: Towards elite 
pluralism?”, Journal of European Public Policy, Vol. 14, No.3 

Eising (2009), The Political Economy of State-Business Relations in Europe – Interest 
mediation, capitalism and EU policy-making, Routledge/UACES Contemporary 
European Studies 
 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 85 of 140(

Ernest and Gammelgaard (2012), “Shooting where the ducks are – The impact of the 
Treaty of Lisbon on the behaviour of organised interests”, Copenhagen Business 
School 
 
EU’s DESI index from June 2015: https://ec.europa.eu/digital-agenda/en/desi) 
 
Eurocommerce homepage: http://www.eurocommerce.eu/about-us.aspx 
 
European Consumers Centres Network (ECC-net) (2014), “Commercial Warranties, 
are they worth the money?” 

European Consumer Conditions Scoreboard 2015, European Commission, DG Justice 
and Consumers 

Falkner (2010), “Business and global climate governance – A neo-pluralist 
perspective”, in Ougaard and Leander (2010), Business and Global Governance, 
Routledge/Warwick Studies in Globalisation 

Friedman (1962), Capitalism and freedom, University of Chicago Press 

Fuchs (2007), “Business as an Actor in Global Governance”, in Lynne Rienner (2007) 
Understanding Business Power in Global Governance, Boulder & London 

Gimici (2008), “Karl Polanyi and the antinomies of embeddedness”, Socio-Economic 
Review, Vol. 6, pp. 5–33  

Granovetter (2004), “Opening Remarks on Embeddedness”, in Greta Krippner et al., 
(Eds.), “Polanyi Symposium: A Conversation on Embeddedness”, Socio-Economic 
Review Vol. 2, No.1, pp. 109–135  

Haas (1958), The Uniting of Europe, Stanford University Press 
 
Hall and Soskice (2001), Varieties of Capitalism: The Institutional Foundations of 
Comparative Advantage, Oxford University Press 
 
Hartlapp, Mertz, and Rauh (2014), Which Policy for Europe? Power and Conflict 
inside the European Commission, Oxford 
 
Huebner (2014): http://www.socialeurope.eu/2014/11/karl-polanyi/ 
 
Howells and Schulze (2009), Modernising and Harmonising Consumer Contract 
Law, Sellier European Law Publishers 
 
Höpner and Schäfer (2010), “Polanyi in Brussels? Embeddedness and the Three 
Dimensions of European Economic Integration”, Max Planck Institute for the Study of 
Societies, Discussion Paper 10/8  



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 86 of 140(

 
IMCO meeting 14/1-2016: http://www.europarl.europa.eu/ep-
live/da/committees/video?event=20160114-1500-COMMITTEE-IMCO 

Jacobsen and Dulsrud (2007), “Will consumers safe the world? The framing of 
political consumerism”, Journal of Agricultural and Environmental Ethics, Vol. 20, 
pp. 469–482! 

Joerges (2010), “Rechtsstaat and Social Europe: How a Classical Tension Resurfaces 
in the European Integration Process”, Comparative Sociology, Vol. 65, No. 71  

Kaiser and Starie (2005), Transnational European Union: Towards a Common 
Political Space, Routledge Research in Transnationalism 
 
Kjaernes, Miele, and Roex (eds.) (2007), “Attitudes of Consumers, Retailers and 
Producers to Farm Animal Welfare”, Welfare Quality Reports No. 2, University of 
Cardiff 

Klüver (2011), “The contextual nature of lobbying: Explaining lobbying success in 
the European Union, European Union Politics, Vol.12, No.4, pp.483-506 
 
Kohler-Koch and Eising (1999), The Transformation of Governance in the European 
Union, Routledge/ECPR Studies in European Political Science 
 
Krippner (2001), “The Elusive Market: Embeddedness and the Paradigm of Economic 
Sociology”, Theory and Society, Vol. 30, pp. 775–810 

Krugman (2005), Macroeconomics, Barns and Noble 

Kvale (2007), Doing Interviews, Sage Publications Ltd  

Lindblom (1977), Politics and markets: the world's political economic systems, Basic 
Books 

Luczak (2011), “Evolution of European Consumer Protection Law in The Light of 
The Proposal for a Horizontal Directive on Consumer Rights and Rome I 
Regulation”, Wroclaw Review of Law, Administration and Economics, Vol.1, No.2 

Marco Dani (2012), Rehabilitating Social Conflicts in European Public Law, 
European Law Journal, Vol. 18, No. 5  

Mattli and Woods (2009) “In whose Benefit? Explaining Regulatory Change in World 
Politics”, in The Politics of Global Regulation, Princeton University Press 

Marks, Hooghe and Blank (1996), “European Integration from the 1980s: State-
Centric v. Multilevel Governance”, Journal of Common Market Studies, Vol. 34, 
No.4, pp. 341-378 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 87 of 140(

 
Michalowitz (2007), “What determines influence? Assessing conditions for decision-
making influence of interest groups in the EU”, Journal of European Public Policy, 
Vol. 14, No.1, pp. 132-151 

Micheletti (2003), Political Virtue and Shopping Individuals, Consumerism and 
Collective Action, Palgrave Macmillan 

Moravcsik (1993), “Preferences and Power in the European Community: A Liberal 
Intergovernmentalist Approach”, Journal of Common Market Studies, Vol. 34, No. 4. 
 
Moravcsik (1998), The Choice for Europe – Social purpose and sate power from 
Messina to Maastricht, Cornell University 
 
Neyer (2006), “The deliberative turn in integration theory”, Journal of European 
Public Policy, Vol. 13, No.5, pp.779-791  

Sell (1999), ”Multinational Corporations as Agents of Change: The Globalization of 
Intellectual Property Rights”, in Cutler, Hauflner and Porter: Private Authorities and 
International Affairs, SUNY Press 

Olson (1965), Logic of Collective Action – Public Goods and The Theory of Groups, 
Harvard University Press 
 
Peltzman (1976), “Towards a More General Theory of Regulation”, Journal of Law 
and Economics, Vol. 19, No. 2, pp. 211-240 
 
Pierson (1996), “The Path to European integration”, Comparative Political Studies, 
Vol. 29, pp. 123-163 
 
Polanyi (1944, 1957, 2001), The Great Transformation: The Political and Economic 
Origins of our Time, Beacon Press 
 
Pollack (1997), “Delegation, agency and agenda setting in the European Community”, 
International Organizations, Vol. 51, No. 1, pp. 99-134 
 
Pollack (1998), “The Engines of Integration? Supranational Autonomy and Influence 
in the European Union”, in Sandholtz and Stone Sweet (1998), European Integration 
and Supranational Governance, Oxford University Press 
 
Quack (2010), “Law, Expertise and Legitimacy in Transnational Economic 
Governance: An Introduction”, Social Economic Review, Vol.8, No.1, p.3-16 
 
Sassatelli (2006), ‘‘Virtue, Responsibility and Consumer Choice: Framing Critical 
Consumerism,’’ in J. Brewer, and F. Trentmann (eds.), Consuming Cultures, Global 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 88 of 140(

Perspectives: Historical Trajectories, Transnational Exchanges, Oxford 

Sandholtz and Stone Sweet (1998), European Integration and Supranational 
Governance, Oxford University Press 
 
Sharpf (1991), “Political Institutions, Decision Styles, and Policy Choices”, in Czada 
and Windhoff-Héritier (1991), Political Choice: Institutions, Rules and the Limits of 
Rationality, Westview Press 
 
Special Eurobarometer 342 (2010), “Consumer Empowerment”, 
http://ec.europa.eu/consumers/consumer_empowerment/docs/report_eurobarometer_3
42_en.pdf 
 
Stakeholder meetings: 
http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&g
roupID=3295&NewSearch=1&NewSearch=1 
 
Stigler (1971), “The Theory of Economic Regulation”, Bell Journal of Economics, 
Vol. 2, No. 1, pp. 3-21 
 
SWD(2015)275, (17/12-2015) “Impact Assessment Accompanying the document 
proposals for Directives of the European Parliament and of the Council (1) on certain 
aspects concerning contracts for the supply of digital content  and (2) on certain 
aspects concerning contracts for the online and other distance sales of goods”, 
European Commission  

 
Treaty of Maastricht (1993) 
Treaty of Rome (1957) 
Treaty of The Functioning of The EU (2007) 
The Treaty of The EU (2007) 
 
Van Schendelen (2002), Machiavelli in Brussels: The Art of Lobbying the EU, 
Amsterdam University Press 
 
Weatherill (2013), EU consumer law and policy, Edward Elgar Publishing 
 
Weber (1980), Wirtschaft und Gesselschaft, Tübingen 
 
Yin (2009), Case Study Research Design and Methods, SAGE.  
 

  



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 89 of 140(

Annex&1:&Interviews&

Interview&1:&Danish&Chamber&of&Commerce&(Dansk&Erhverv)&
Conducted the 11th of December 2015 
 
Audio file attached 
 
1. Do you feel that the concerns of the Danish Chamber of Commerce were taken into 
consideration in the two new directives on contract rules on online sales? 
Focus on the directive on tangible goods. The short answer is no. We have done a lot 
to tell them, that they should take reality into account. Retailers are omnichannel. 
Therefore we want one set of rules online and offline. The rules should be as identical 
as possible 
 
2. Which level of harmonization do you prefer? Why? 
In general we are in favor of harmonization, because it is easier. But of course the 
level is important. And unless there are some issues in this directive which is 
changed, we do not think it is very good. I must say though, that it would have been 
worse for us to have a 3-4-5 year guarantee period because in practice this thing 
about the reversal of proof is probably less burdensome than prolonging the 
guarantee. But adding op with all the other things in the proposal, for instance that 
you can file a compliant even though you have thrown the product away, and some of 
the things we have complained about in the Consumer Rights Directive where we are 
obliged to refund the consumer before we get the good back. Things like that, that we 
even have in writing that the Commission agrees is not the smartest peace of 
legislation, it is carried on in this new proposal. My colleagues will write a comment 
to this next week. Our new colleague Henrik, which comes directly from the 
Consumer complaints board pointed out, things that are not very good. For instance 
there are some unclarity regarding users manuals. So if you do not understand the 
users manual, it is the traders fault. 
  
3. Which level of consumer protection do you find suitable? Use the Consumer Right 
Directive as an indication. 
The level of consumer protection is far too high in the new directives. We want a good 
level of protection, but here the problem is, that before the existing rule are enforced 
and implemented in all member states, they impose new burden on traders and new 
rights for consumers. This will create an unleveled playing field. We know that the 2 
years guarantee period is not implemented everywhere. The ADR that ensures right to 
redress is not implemented everywhere, consumer enforcement does not work. And 
the Commission knows this. There are also some articles in this directive, which are 
very strange. If they protect consumers, we would say, they protect abusive 
consumers. For instance you get the right to file a complaint and get reimbursed for 
products you have lost or thrown away. It makes no sense, but it opens up for abusive 
behavior. Today there is a rule, that when you have discovered, that there is a fault on 
your product, you should file your complaint within short notice. They remove that, 
meaning, that if you discover a problem your computer, then you can wait until the 
new model is there and then say that there is something wrong. If you keep using a 
product with a fault, you make the fault bigger. It makes sense, that you should 
complaint as soon as possible. We do not understand why they have removed the 
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obligation to notice. Then they also say that, within 2 years it will be assumptet that 
there was a fault on the product. They reverse the burden of proof, so it is up to the 
trader to show that the fault was not there, but is caused by tear and wear.  Today 
that period is 6 months. We think it makes sense, that the longer time you use a 
product, the more difficult it becomes to determine weather the fault is caused by tear 
and wear due to the consumer or it was there for the beginning. So this increases a lot 
of burdens at it will definitely NOT make e-commerce more attractive for businesses. 
In the Commissions press release they state that it is business friendly, it is not.  
 
4. How did you formulate your position within the Danish Chamber of Commerce? 
Did your members have diverging opinions? 
No diversity among our members. We have not done that much about the digital 
content, because we have very few members that sell it, so we have very much left it to 
them. We have to online book-publishers, and they see no problems in that directive. 
Then there are the producers. I heard that it is quite bad on digital content for the 
producers. Apparently they introduce a new sort of payment with data. I must say 
that, without having read it, it seems very odd. If we want to protect consumers, why 
then even accept the idea, that you can trade your personal data. It makes no sense. I 
do not think the Commission is consistent. What we did though is, that we have 
actually not answered what has been asked. But what we have done is, that we have 
told the Commission though meetings that we wanted a home option, and if we 
wanted something, we wanted harmonized legislation on the same level as today in 
the Consumer Rights Directive. That is what we have told the Danish government too. 
The problem is, that in Denmark it is the Ministry of Justice is responsible and they 
have said, that they cannot act before they have talked to the parliament, because 
before they have no democratic legitimacy, and they cannot talk to the parliament 
before there is a proposal from the Commission. So they have actually not been 
present. So here is a much larger discussion, but this is an example, that it is deeply 
problematic, that the EU is closed and everything is considered confidential. So even 
though this is not foreign policy, it is internal policy, we have no formal way to tell 
what we want and what the consequences are. 
 
5. Do you feel that the consultation process have been sufficient? Why/ Why not? 
Nope. Cause what they to the Commission, they do not consult. They send out a 
questionnaire and then we can say yes or no or we can have a scale from 1 to 5 is it a 
lot or not a lot. And the thing with questionnaires is, you get wrong answers if you ask 
wrong questions. If you ask right questions there is a chance you will get right 
answers. They ask wrong questions, because they now very little of reality. And when 
there is no free text – and what they did for this harmonization, they asked “how 
much does it cost for you to make sure that your website and your sales conditions 
comply with rules in other member states” and they way the asked, was that “how 
much does it cost to translate it” that is the lowest cost. The real cost is how much 
does it cost to comply in real life, how much does it cost to handle returns, to give 
customer service in other language. They did not ask for that. They only asked, what 
is the translation costs. So the commission has an idea that this is very cheap. They do 
not know. And then what surprises me is, and I know that Eurocommerce has had 
meeting and we actually from Denmark, had a member attend these workshops with 
the Commission, and I know they have done their way and have done what they could 
to tell reality. But I was very surprised and very disappointed when I got this proposal 
and what I have head informally is, that they have listened a lot to the consumer 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 91 of 140(

organisations. The consumer organisations said, it is not enough what we have 
already, we want something more. They added on the current minimum directives. 
And they did it even though they are perfectly aware, that what exists already is not 
implemented everywhere and it is not enforced. And since we are from Denmark 
where we actually implement things, this will impose more burdens on Danish 
companies, why are already challenged because of high costs and VAT, and cheaper 
countries, eastern Europe, southern Europe, were they do not implement will just 
keep on not doing it.  
 
6. Has this, in your opinion, changed over time? 
Oh year, im so old so I remember. Actually im guilty partly, when I worked in the 
Parliament in the 90s, 96 when the Amsterdam treaty was there, one of the Danish 
victories was a special paragraph on consumers. It has not really been used, but I 
have been part of putting consumers in there, cause consumers were not in there 
before. And it has just tipped, because consumers are voters and it has tipped a lot, 
and im actually surprised. What they do a lot is they only involve consumer 
organisations, I can see it when I go to meetings, that meeting regarding consumer 
protection rules, 3 fourths of the people in the room are from consumer organisations, 
one fourth is form businesses. They do not realize that consumer protection rules are 
probably one of the most important framework rules for B2C traders. And what they 
do too is, that they have all these Eurobarometer survays and show that consumer 
cannot find out this or that, and then they have evidence which is a new black in 
Brussels right now. Then they have evidence that it is difficult for consumers to shop 
cross-border, but they have no evidence that it is difficult for business, cause they do 
not ask businesses. So it is very unbalanced, but it has changed fundamentally in the 
years where I have worked with European affairs.  
 
7. What is your opinion on the use of stakeholder groups in the policy formation 
process? 
I must say that all kind of stakeholder involvement is positive. I would like it more 
formalized. In the Danish system we have a formalized cooperative system, it doesn’t 
always work as good as it should, but it is open. Who is invited is transparent. The 
concept of stakeholder should imply, that they are the ones who would be affected by 
the rules. It is my impression from Eurocommerce, that they generally involve the 
right ones, at least it has become better. Earlier I have seen problems that they 
involved industry too much, and if we go back to the 90s and 00s they never involved 
consumer organisations. I think it is good that they opened up. And I also think it is 
good that the Commission visits with Eurocommerce before they start writing 
something, because when you have first written something it is more difficult to 
change it. So that is good.  I have also attented one of these so called stakeholder 
meetings, where you are 50 people in the room and the Commission spend 3 hours 
talking and then they have half an hour for discussion. It has nothing to do with 
stakeholder integration. And I think they have a lot to learn, but I acknowledge that 
they are trying and it is slowly getting better. I just wish the Parliament would do it 
too, but that is something else.  
 
8. As a lobbyist, where/when in the process do you think it is most important to 
influence the policy makers?  
Before it is written, but both before and after. For instance here they say that they 
want to encourage cross-border trade, they are doing the opposite, at least regarding 
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traders, and I think they misunderstood, that you will not get more choice for 
consumers if traders will not sell cross-border online. It is like if they reversed the 
whole thing. I think what they should have done, is to say, we want to make it more 
attractive to do cross-border trade, what would it take. Could you give us some good 
advice, ask your members, what would it take. That would have been the right way. I 
also think it is important the have impact analyses. But they use so many consultant in 
the Commission, and I must say, some of them I question their competences, because I 
have seen the Deloitte guys several times – generally I think they are good, but they 
are not that good – I mean, they have been asked to write the questionnaires or 
reports about issues, that they obviously know very little about.  
 
9. How would you conceptualize a consumer?  
In the EU the consumer was generally conceptualized as the average consumer, 
which I think is as very sensible concept. So when you legislate you should use the 
average consumers as your measure point. In Denmark it is different, here we use the 
weakest consumer, which is why we sometimes treat all consumers as stupid, which is 
the main reason why we also get all theses long long information requirements. What 
I have seen in the EU is, that even though the legislation says it is the average 
consumer you legislate for, the EU has also taken the weakest – at least you also see 
all these information requirements, and I do not think most consumers care to read all 
theses things, I mean you buy a sweather, and you get 6 pages of contract rules. It is 
going over the top. And then there is this thing, that they do not take into account that 
consumer can be abusive and make fraud. They open up for a lot of abuse. And when 
we tell them, for instance with the Consumer Rights Directive article 14, that 
consumers have the right to return goods they have used or destroyed, when we say 
this can be abused and it can be very expensive for traders, the answer is all the time 
“But they are not supposed to do that”. No, but what if they do. I do no how we can 
theoretically describe that, but for me that is a dividing line, that they forget, that 
consumers can be abusive too. And in our days, where consumers have so much 
information because everything is so transparent, just 30 years ago it was not like 
that, you could not go online and check user reviews and price comparison websites, 
you did not have Facebook. We have that today. At least in Denmark consumers are 
very well educated. So sometimes you will have consumers that are much more 
knowledgeable than trader, but the law choices side, it protects consumers not the 
trader. I recently had an example. An online shop called Dustin where they had crazy 
sales, with rebates up to 70%. Then they had made a comma mistake, it is quite 
typical, instead of 10.000 you write 1.000, and in the consumer legislation it says, that 
if it is obvious, that is a fault and the consumer could see it, traders are not obliged to 
sell to that price. On the other hand, there is very strict demands, because traders are 
not allowed to misuse it. And I saw long discussions on social media, with consumers 
trying to help each other how they could force Dustin to sell at this very cheap 
amount, even though they all acknowledged that it was a mistake.  
 

Interview&2:&Independent&expert&&
Business lobbyist, former Danish Competition and Consumer Authority and DG 
SANCO – interviewed as consumer affairs expert the 15th of December 2015 
 
Audio file attached 
 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 93 of 140(

1. With your background within consumer affairs, what is your opinion on the new 
directives on consumer rules for online sales? 
Generally they appear to be ok. The history that comes before this is that there has 
been many attempt to harmonize the rules on consumer affairs, especially the 
consumer rights directive was an attempt, and it failed there, there was the CESL, 
which also failed for lack of agreement in Council primarily, and now there is a third 
or perhaps even fourth go at the same exercise at harmonizing the consumer rules. I 
think everyone agrees that it would in fact be better, if the consumer rules were 
harmonized, though not all of the member states agree that they would have to 
compromise with some of the rules that they have set in place. So yes, it is yet another 
go at trying to assemble this thing, and it will be interesting to see if it comes through 
this time, there will be many thing in there that would perhaps be controversial. From 
a Danish viewpoint perhaps less so, but the concept of the right to return, the sales 
guarantee basically, being two years is uncontroversial in Denmark, but will 
probably be controversial for the Brits, who have a longer period, and the Finns as 
well have a longer period and since the Brits have other political problems right now, 
it might be not an opportune time for them to be compromising on things that seems 
vital to most people.  
 
2. Do you think target harmonization is a good solution?  
Yes I think it is. In fact I think it is the only right way to go. The challenge of course is, 
how target things are. I guess full harmonization of everything would be better, 
targeting something seems to imply that something will not be harmonized, and that 
obviously will create barriers within the common market, which obviously is not a 
good idea. But I guess it is the optimal possible, targeted harmonization is probably 
what can be achieved at the present point in time. 
 
3. Do you think the level of consumer protection set forward in the directives is 
realistic and/or suitable? 
I think it generally is pretty realistic. It plays basically on the level that is already set 
in the sales guarantees directive, so it seems to be achievable goals, it seems to have 
been implemented in most member states already. The reversal of the burden of proof 
have been suggested to be prolonged to 2 years, how that will work in practice is 
perhaps a bit more problematic, but all in all I think they are achievable goals that 
are in there, the sort of technical problem would be to get all the member states to 
agree.   
 
4. What is your opinion on the consultation process used for these directives? Have 
the consultations been sufficient? Why/ Why not? 
Because of the history of these proposals the consultation have been a bit strange. It 
has been going on for so long, so everyone knows what everyone thinks, so it appears 
that also the Commission has though that there was no big need to have a long 
consultation period. So as far as I know, it has been covered in 3 workshops or 
something like that with the member states, which would not usually be considered 
sufficient, but I guess with the history of this proposal, it guess that was what was 
needed at this stage. 
 
5. Based on your experience in the Commission, do you generally feel that the 
Commission is open to input from both business and consumer perspectives? 
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I do feel so, but surely some of the questions are highly politicized and the more 
politicized an issue is, the harder it gets to make practical solutions. But generally 
they are quite open, and I know that in the past they have had many many many 
meeting with the different stakeholder, both formal and informal ones. And I think you 
can tell from the result that came out here, that at least it is an attempt to make a 
balanced solution.  
 
6. Has the relative weight given to business and consumer perspectives changed over 
time?  
Historically there has certainly been a development. During the 70s and the first part 
of the 80s there was a lot of focus on consumer right, and then it sort of, after the 
crisis there has been a change, I think it is fair to say that the business perspective 
has been taken more into account because of the stringent need to create growth. 
Weather that has been on behalf of the consumers, I don not really think so, but we 
have also now reached a certain level of consumer protection, and I see no signs of 
scaling back. But maybe the development towards more and more consumer 
protection will not be as quick as it has been, the curve obviously flattens out.  
 
7. What is your opinion on the use of stakeholder groups in the policy formation 
process? 
It is extremely helpful. There is obviously always a question of when to consult the 
stakeholders, at which stages, how often and so on, it is who science in the art of 
making law, how you consult people. But in general I think it is in everyone’s interest, 
and it certainly is in a way acquainted to the Danish cooperative system, where you 
include everyone in the decision making to create stakeholder backup before you 
actually put forward something. So generally I think it is very very helpful. 
 
8. As a former policymaker and current lobbyist, where/when in the process do you 
think it is most important to influence the policymakers?  
Big question. Generally I would say, that if you can keep a running contact with 
people, obviously that is more helpful, the earlier the better, that is the general rule. 
The earlier you can get hold of people and talk to them and present your point, the 
more helpful it is, because it can be included in the process. Once something has been 
set forward as a proposal everything becomes much more difficult. So the sooner you 
can get in, the better it is. And then you got all sorts of point after that, where you can 
also try to influence, but the sooner the better is the general rule. 
 
9. How would you conceptualize a consumer? In your opinion, has the conception of 
a consumer changed since you first entered consumer policy?  
I think actually that is one of the things that has gone the other way, towards more 
protection. So basically the previous idea was, that the consumer to be reckoned with 
was the average consumer. No one really knew what that meant, still most people 
don’t know what that means. The concept of vulnerable consumers or consumers that 
are vulnerable in certain situations or permanently has to be taken care of. The usual 
example is the children, sometimes the elderly, people with handicaps, one way or the 
other. It is increasingly becoming important, Parliament puts a lot of focus on it and 
the Commission is trying to do stuff as well. It is not really obvious what it is that they 
want to do with theses vulnerable consumers, because if something is marketed, of 
course it has to be marketed to the whole market, but there are some rules, that 
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particular things that are targeted at particular consumers, would have to be fitting 
for that group, so if you target something to children, then it would have to be clearer. 
The other issue is that with the rise of behavioral economics and the whole nudging 
agenda, there has been a decreasing faith in what an average consumer is. In fact it 
turns out, that the average consumer cannot do simple computations, and things that 
we usually, or historically expected consumer to do. And because of these insights I 
think maybe there is a movement towards the level or expected level of the average 
consumer will be perhaps less than it has been before 
&
Interview&3:&Danish&Consumers&Council&(Forbrugerrådet)&
Conducted 5th of October 2015. 
 
Content summary of the interview, the interviewee did not want tape recording to take 
place 
 
1. Hvad er jeres holdning til Kommissionen foreløbige udspil omkring kontraktregler 
for online køb? 
Det er lidt forskelligt på områderne. Det ser ud til at blive et minimumsdirektiv. Der 
er positive ting, men vi afventer det endelige udkast. Forbrugerbeskyttelses niveauet 
er det vigtigste for os. Delvis total harmonisering kan fungere – hvis det er de rigtige 
regler der vedtages på denne måde. F.eks. ville total harmonisering af 
reklamationsretten være en katastrofe. Forbrugerrettighedsdirektivet har gode og 
dårlige elementer, men det er uambitiøst. Ikke nok reformering.  
Ser vi på købelovsområdet er reglerne ikke tilstrækkelige, det gælder f.eks. 
reklamationsrettens længde på varige forbrugsvarer og reglerne om bevis byrd. 
DSM startegien har også gode elementer, men er meget bred. Godt at man kigger på 
tingene. Vi er absolut imod home option – generelt er vi imod optional law.  
 
2. Hvilket niveau af forbrugerbeskyttelse ønsker i at opnå, og hvor mange/hvilke 
områder skal være dækket? 
Vi ønsker et tilstrækkeligt højt niveau. Ingen lande bør forringe deres 
forbrugerbeskyttelse som følge af en total harmonisering. 
De vigtigste områder for os er: Reklamations retten, bevisbyrd regler, producent 
ansvar – altså mulighed for også at gøre køberetlige krav direkte overfor producenten 
i forskellige lande. Det vil være et supplement i forhold til de nuværende regler.  
Det er vigtigt at se på det samlede billede, dvs. de nye regler skal ses i sammenhæng 
med Forbrugerrettighedsdirektivet. Vi vil ikke have to regelsæt. Det er upraktisk og 
uigennemskueligt for forbrugerne. 
 
3. Føler i, at Kommissionen lytter tilstrækkeligt til jer? 
Vi har direkte kontakt til kommissionen – især igennem vores høringssvar. 
Kommissionen er ikke så åben, men vi føler os ikke forfordelt. Vi gør meget ud af at 
inddrage vores medlemmer og føre synlige kampagner. Det her er en fælles sag.  
 
4. Håndhævelse – hvordan kan det måles og hvordan kan det forbedres? 
Det er en anden dimension og dermed en anden diskussion. Jeg ved godt at Dansk 
Erhverv har en anden holdning til dette, men for os er rettighederne i sig selv 
uafhængige fra klagemuligheder.  
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5. CESL – syntes i, at man i forbindelse med udarbejdelsen af de nye kontraktregler 
kan lære af CESL – I givet fald hvad kan man lære? 
Vi er som sagt imod frivillig lov. CESL skal ikke genoplives, der skal noget ordentligt 
og nyt på bordet. Grundlæggende mener vi at Rom I er ufravigelig. Vi er ikke 
tilhænger af mulighederne for at vælge lov, da vi ikke ønsker at virksomhederne har 
mulighed for at fratage forbrugere rettigheder, de har i deres hjemland. Der er en 
diskussion om, hvorvidt Rom I gælder både aktivt og passivt salg. Som udgangspunkt 
anbefaler vi at lave en samlet vurdering af situationen, og se på hvad forbrugeren 
måtte have grund til at forvente.   
 
6. Hvordan former i jeres holdning internt? – strukturen af forbrugerrådet. 
Vi er en medlemsorganisation og har 70.000 medlemmer. Vi er en uafhængig 
organisation og har ikke nogen tilknytning til konkurrence og forbruger styrelsen. 
Udover direkte medlemmer har vi en del medlemsorganisationer, f.eks. Alkohol og 
samfund. Vi bistår alle vores medlemmer med juridisk bistand og oplysning i form af 
vores tests. I dagligdagen er det ikke forbrugerne selv der driver indsatsen men os, på 
baggrund af de holdninger de har givet til kende.  
 
7. Hvordan samarbejder i med BEUC – og andre europæiske og nationale 
organisationer? 
Vi har et rigtig godt samarbejde med BEUC. Herigennem samarbejder vi også med 
de andre nationale og europæiske organisationer. BEUC er en referencegruppe for 
os. På det internationale plan arbejder vi sammen med Consumer Intenational og 
ANEC om standardisering. I forbindelse med VW skandalen har det bl.a. været meget 
værdifuld med erfaringsudveksling de nationale organisationer imellem. 
På andre områder er vi selv proaktive i Danmark, det har f.eks. været tilfældet med 
vores kampagne om frit tv valg.  
Der er en hvis diversitet i BEUC og også internt i Forbrugerrådet, men i det store og 
hele er vi overordnet enige. Også indenfor de nye e-handels regler.  
 

Interview&4:&Eurocommerce&
Conducted 22th of December 2015 
 
Audio file attached 
 
1. Do you feel that the concerns of Eurocommerce were taken into consideration in 
the two new directives on contract rules on online sales? 
The response is yes generally. We were very much focused on the directive on goods 
and for that we have called the Commission to make a proposal based on the 1999 
sales directive and the proposed directive very much reflect the existing directive, but 
makes it from minimum harmonization to maximum harmonization, which is very 
good, and generally this is what we have exactly been asking for. Of course there are 
some differences, such as changing the burden of proof from 6 months to 2 years, 
which is not something that we have asked, but there it is, and I mean, there are many 
stakeholder involved, the Commission choose to make a balanced proposal and that 
was their choice, which of course we are not happy about, but overall I would say – 
the thing is for a very very long time, only until 2 weeks before the proposal were 
released, the burden of proof was 6 months and not 2 years, so I mean, very very long 
along the process the proposal was as we have asked, so I think we were very happy 
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about it. Of course the other aspect is making the proposal only for online sales, 
which is something we have always contested from the beginning, and this as been 
maintained, but, I think also because we have been in contact with the Commission 
quite often and with many other associations, and the Commission made a very big 
step in its communication is saying that the directive could already be extended to 
cover offline in the legislative process rather than waiting until the REFIT exercises. 
And I think at also in this regards the Commission came forward to meet the 
expectations of the stakeholders, so I think, although we did not sound like that 
publicly, I think a lot a lot of our requests and concerns were taken into 
consideration, a lot.  
Follow up question on REFIT: 
The proposed directive is a modification to the CESL proposal and it only harmonizes 
rules for online sales, while there is still the 99 sales directive, just not being revised 
at this stage. That is to say it assumes that it is a completely new proposal and it does 
not revise anything, so the 1999 sales directive is subject to assessment by the 
Commission which already started now, which is called fit-ness check or REFIT, 
refitting the existing laws to fit the new purposes, and this exercise is supposed to be 
finished some time next year. So it is a bit of an acrobatic way of doing legislation it 
is not very clear, it is the Commissions decision, I cannot justify why it takes place. I 
think it is because the Commission cannot change existing legislation or propose new 
legislation without having sufficient evidence and without having sufficient impact 
assessment, which the Commission does not have at the moment on the 1990 sales 
directive, and it can only revise it when the impact assessment of the evidence 
gathering is done, which will be done as soon as possible. But I cannot really explain 
it logically why they do it like this. 
  
2. Which level of harmonization would you have preferred? Why? 
We of course always called for full harmonization, so the minimum leeway for 
member states to have different rules, so we are very happy with that the Commission 
proposed this full harmonization approach. This is great, but there are of course some 
areas, such as on commercial guarantees or damages or limitation periods, where 
member states will still be able to adopt their own laws. But this is fine, because 
everyone has called for that, and we have called for that as well – to leave it up to the 
member states in very limited areas. So again on this level of harmonization it is 
perfect, it is very good what the Commission has done. 
 
3. Which level of consumer protection do you find suitable? Use the Consumer Right 
Directive as an indication. 
It is in line with the 1999 directive. Of course the 1999 directive was many years ago, 
the economy has changed, consumers have changes, expectations have changed, 
businesses have changed. As I said we have always said that the existing directive is a 
very good directive in terms of the level of protection, and life, at least the life of 
businesses have proven that this is a very good standard, and many retailers have 
gone beyond, commercially gone beyond that standard, which is fine, and we think 
this should be supported, but not in a legislative way. Businesses should be free to 
offer as much consumer protection as they want, that does not necessarily mean that 
legislation has to fix it as a certain point, because it can be damaging to many 
businesses. But life already proof that big businesses and small businesses can offer a 
lot more than legally required. Also for example in the Consumer Right Directive you 
have rights of withdrawal of 14 days if you buy something online, but many retailers 
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extend this right to offline purchases as well, which we think is very good. It does not 
need to be changed, so that is why we also say now, when we talk about rules being 
the same for online and offline, what we have in mind is not that everything should be 
the same online and offline, because of course we would not like to extend the 
withdrawal rights to offline purchases, but where it makes sense. So in guarantees it 
would not completely make sense to have different guarantees for online and offline. 
But coming back to the main question, I think we always said that, there has to be 
evidence that shows, that there is need for more protection or less protection, and if 
evidence shows something then it is fine to change it. But so far we have seen that for 
example the reversal of proof was changed, where we hear from our businesses that 
consumers almost always bring defective goods to the retailer within the first few 
months after the purchase, which fits well into the legal frame, which is 6 months. 
And of course people bring back things after 6 months, but then it is very often 
unclear cases or some consumers who want to abuse, so if there is no evidence form 
the market showing a need for extending protection, we do not see a reason why this 
should be done. So I mean again, we are happy with the general level of protection, 
apart from the change from 6 moths to 2 years.   
 
4. How do you see the future for these directives? 
Possibly. I definitely see EP being very eager to have a decision about it. So I think 
the EP might be able to have a position about it end of next year or early 2017. And I 
think also I can see that the EP would want to push on the Council, for the Council to 
make a decision. On the side of the Council, I mean, there might be not a very easy 
road to have it adopted, but it is very much speculative. But looking at the data 
protection regulation, which was again proposal made a long time ago and it took the 
Council a long time to make up its mind, but it did, although it was a very difficult 
and a very long regulation and discussion, but because that have succeeded I think, I 
mean, I would not be overtly pessimistic about that process, although it will be more 
difficult for the Council than for the Parliament. I think there is a big appetite in the 
parliament to have both directives adopted.  
 
5. How did you formulate your position within Eurocommerce? Did your members 
have diverging opinions? 
We had lots and lots of discussions. I mean for the whole year we have been 
discussing on it – general meetings, ad hoc meeting, working groups, position papers, 
we had lots and lots of exchanges over the year. Some members being very active, 
some members being less active. We have not really had very divergent views because 
members generally agreed that we want harmonization and we want the same rules 
for online and offline, we want full harmonization based on the 1999 sales directive. 
So as the Commission was developing its proposals I think we were generally 
supportive. Most members were supportive of the Commissions proposals. Only the 
last days when the Commission decided to jump and raise the level from 6 months to 
2 years, there of course all of the members were against as well, they would prefer to 
keep the 6 months level, but for some members this was the point where they said, ok 
the protection is now going to far, we would prefer to keep fragmentation as it is now 
rather than having rules which are very high. Some members said, no we would still 
prefer harmonization, even at a higher level, in order to have harmonization, so there 
was a bit of a different approach. The same was with online and offline being 
different. Some members said, we cannot accept the Commission proposing different 
rules for online, while some said yes, this is true, this is not the best approach, but 
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eventually we will get to a point where the rules will be the same, so people though 
the same, but some had a different emphasis.  
 
6. If so, where were the dividing lines (eg. Traditional retailers vs online retailers/ 
country basis) 
Not really. I mean, obviously the point with the reversal of the burden of proof, this 
was something where bigger companies, big retailers, could say, this would not be 
really really very important for us, it is important of course but we could live with 
this, whereas associations and smaller members would say no, this is very bad for our 
smaller members, so this was the dividing line maybe between the small and the big 
ones. But eventually everybody said this is just too much. But we did not really have, 
it think on this one members generally agreed on the principles since the beginning 
and we did not really have splits or divisions. Maybe if you asked the question on for 
example how long the time of a gurantee would be – I mean the Commission proposed 
2 years, everyone is happy with 2 years, but if the Commission had said it should be 3 
or 4 years you could probably have had a split, but we did not have these discussions, 
because the assumption was that it would be 2 years. 
 
7. How has Eurocommerce given input to the formulation of the new rules? 
We had regular meetings with the Commission. The Commission organized a 
stakeholder group, with different associations, business associations and consumers, 
and we have had at least a couple of times the possibility to submit written comments 
to the Commission, on different stages of the drafting process, we have seen the 
commission officials on different occasions here at Eurocommerce at workshops or 
maybe at the committee meetings, we have seen members of the cabinet of 
Commissioner Jurova, so it was very open, there was lots of written and oral ways of 
communication of what we wanted to the Commission. It was a very long process 
because it was since the beginning of the year almost, so extended in time, getting 
more and more concrete as the time was passing by. 
 
8. Do you feel that the consultation process have been sufficient? Why/ Why not? 
It was a very good consultation. It is one of the best consultation processes I have 
seen, because it started with the Commission very openly, first involving lots of 
stakeholders across different business models, digital content providers, people 
selling goods, pure players, associations, some companies – big and small. First 
starting at the general discussions of where this should go, slowly towards 
formulating a more concrete position, and the Commission did regular consultations 
they were always open to questions and eager to appear at Eurocommerce and 
discuss it with members, they provided lots of opportunities for written comments, 
they were very open with showing people draft rules without really disclosing the 
project as such, so this was from the service level, to the directors level, to the heads 
of cabinets to the cabinets. Really I think it was an excellent process, very very 
transparent, very open. Irrespective of the decisions the Commission made, because 
the Commissions is autonomous and they have a right to make a decision that they 
think is best fit for their policies, but the level of involving people, listening to people, 
really discussing comments from people, I mean really the Commission should be 
applauded for that, because this was super, really wonderful. 
 
9. Do you generally feel that the Commission is open to input from both business and 
consumer perspectives? 
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Yes I think so. I mean I cannot speak for the consumers, because I do not know what 
the consumers felt, but definitely consumers were represented and definitely 
businesses were very well represented, and I think the Commission was always very 
open, very transparent and very involving too. So I would never say that businesses 
was somehow disadvantaged, I mean, the fact that the Commission, at the last 
moment decided to extend the level of protection to two years, this is a political 
decision and has nothing to do with the whole consultation process, which is the 
whole process of drafting the rules. So I mean these things happen, this is politics, 
this is the Commissions initiative so they have gathered all the evidence and all the 
feedback from the people, and then on the basis of that they made their decision. So it 
has nothing to do with the final decision of the Commission, the process as such was 
really excellent.  
 
10. Have you cooperated with other associations during the process? 
Yes. We usually do. As this process as been quite open we have had formal meeting 
and exchanges. We meet the Commission officially and so either before or after the 
meetings we would exchange what we though and planned with the other 
associations. We did not really do formal cooperation meaning any joint letters, 
conferences or workshops, that was not really necessary. Because in a way the 
Commission did that job for us, by organizing the meetings with different 
stakeholders, which was also a great opportunity for the different business 
associations to hear what the other ones think. We generally kept in touch and we 
exchanged our positions all the time.  
 
11. As a lobbyist, where/when in the process do you think it is most important to 
influence the policy makers?  
Well, the earlier in the process you are the better. But of course if you can be very 
close to the Commission and as early a possible, and then in the end the Commission 
would just completely blow up our whole strategy, so I think, if you are early, then the 
more chances you have of convincing the Commission that this or this approach is 
better, but the final results can sometimes be very different from your engagements 
anyhow. I think probably it different from regulation to regulation and directive to 
directive. But definitely, if you jump at the very last moment it is difficult to have them 
to embrace our point. 
 
12. How would you conceptualize a consumer?  
I think consumers are getting very very smart because of all the access to information 
they have now because of all the social media and because you can ask any question 
to anyone and have a response to any question in a snap, so they do not really need 
retailers being there for them to serve, because the technology really makes it 
possible for consumers to know quicker and better than anyone ells. I think those 
consumers who are best protected are those who buy from retailers who have a 
culture of serving the consumers, that are consumer friendly, that want to serve the 
consumers rather than to earn money, of course everybody want to earn money, but 
even if you have a perfect regulation and wonderful and high level of protection, if 
you have a retailer that are not really willing to deliver the best customer service, 
then you have so so, not really a very good level of consumer protection. The retailers 
have a very though competition amongst them, so they often compete not just on 
prices but also on the services the deliver. And this is where really where the heart of 
the consumer protection is. How a retailer will take care of a consumer, how quickly 
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they will fix your problem or how quickly they will be able to answer your questions, 
and all of that stuff. It is something that is not always regulated by law but is more of 
a culture. In the UK for example, of course you have very high legal level of 
consumer protection, because you have the right to reject and then you have 6 years 
of guarantee. But because you have many retailer that simply go beyond the level of 
the legal protection, you have consumers that buy and buy all the time, while in some 
other countries, where you have a more conservative way of retailers dealing with 
consumers, and even if the level of protection is good, you know the market is not 
blooming so much. I do not think the trick is there in the law, I rather think the trick is 
in how we deal with consumers and what your business model is and how open you 
want to be to consumers. But of course having rules that will harmonize will be very 
very helpful to everyone. 
 

Interview&5:&The&Commission,&DG&Justice&and&Consumers&&
Conducted 11th of January 2016   
 
Content summary of the interview – the interviewee did not want a tape recording to 
take place 
 
On questions relating to balancing of interests: 
With regards to balancing of interests it is important to understand the pre-history of 
these proposals, the CESL proposal. Already in the CESL proposal we did a big effort 
to ensure balance between the business and consumer interests, and we have carried 
this idea on in the new proposals. I think we achieved a good balance, however, when 
the Parliament in May 2014 voted for their version of the CESL, they had changed a 
lot, and in my opinion mainly shifting the balance towards businesses. For instance 
had the prescription period been limited and the hierarchy of remedies was 
introduced. 
 
On questions relating to the stakeholder-meetings:  
Several directorates were involved. For us this exercise was very useful, and it, in 
combination with the public consultation, led us to consider some aspects and 
approaches we had not thought of our selves. My impression is, that the stakeholders 
appreciated the process as well. Of course it has not been possible to meet all 
demands, but generally there was a positive spirit. Due to the positive feedback and 
the, for us, good results, we are considering to establish a similar stakeholder group 
for the REFIT of the consumer acquis later this year.  
 
On questions relating to alliances between the stakeholders: 
I think this question cannot be answered because it is an oversimplification of the 
landscape of interests. It is important to understand, that all the interest are lobbying 
for their own specific interest, and do not as such form alliances, as they all have a 
particular mix of interests. That said, we did observe– maybe alliance is a strong 
word, but joint ideas – a bit surprising from BEUC and most business associations, as 
they all supported full harmonization. BEUC advocated for full harmonization all the 
time, but businesses rather early came forward and said that they wouldn’t mind full 
harmonization – and here I chose my words carefully, they said that they wouldn’t 
mind, as long as the focus was only on problematic areas and we avoided 
overregulating.  



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 102 of 140(

 
On question relating to the choice of targeted full harmonization: 
For us this seemed to be the only workable approach. In the very beginning home 
option was on the table, but it was quite fast disregarded, as several stakeholders and 
member states argued that it would be a very significant step back for the consumer 
protection in the EU – a really very big step back. Only very few business interest, 
which saw a benefit in reduced consumer protection, supported this approach. Given 
the faith of the CESL proposal optional law was never really seriously considered, 
and minimum harmonization would not really add anything, as the existing legislation 
already ensures minimum harmonization. So we chose targeted full harmonization, 
and I really want to underline targeted. We are very aware that we should avoid 
overregulating and we only want to handle the key areas where there are problems. 
 
On questions relating to the choice to include digital content for other counter 
performances than money: 
We decided to include it because we are aware of several member states which are to, 
or already have, introduced legislation on digital content. In the Dutch regulation it 
basically makes no difference how you paid for the good or content. The UK 
legislation do not cover content provided for other counter performances than money, 
but they left the door open, so they can introduce it very fast. We included it because 
we want to be on the safe side, and today this type of payment exist for a variety of 
digital content, and the consumers are aware that their data have a value. We have 
worked closely with our colleagues in charge of the GDPR in order to assure, that we 
took the fewest possible data rules in our directive. We are only regulating the 
contractual aspects, and will not interfere with other area. What we have suggested is 
technically possible and there are exceptions in cases where it would be intrusive for 
the supplier to give the data back. We have all data in mind, also the data the 
consumer generated while using the content. We know that the data might have been 
transferred, hence we only cover the data that it is technically feasible for the supplier 
to return. 
 
On questions with regards to hierarchy of remedies: 
We decided to continue the hierarchy from the 1999 directive. We think it makes sense 
as the majority of the Member States has a hierarchy. We then introduced the free 
choice between repair and replacement as a part of the balancing. It is not possible to 
please everybody, but we have tried to do our best. 
 
On questions regarding timing of the proposal on goods: 
In Juncker’s guidelines and in the Digital Single Market Strategy it was promised to 
come up with a legislative proposal to help e-commerce and to replace CESL. We 
decided to make a proposal on goods because the online market is still focused on 
goods - 90% of online trade is in goods, so it is an important aspect of the single 
market. The new proposal includes online and any other kind of distance sales, so the 
only discrepancy that can occur is for face-to-face sales. The REFIT studies are 
already on going, and it will very soon be known if changes are needed in the face-to-
face regulation. REFIT studies are expected to be done by the summer, and then it 
will be clear if changes are needed at the end of this year. The first Council working 
group on the new proposals will be on 28th of January. It gives us time before the 
new proposals are entering into force. Ideally they would not enter into force before 
the REFIT is done. 
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On questions relating to input from consumers, businesses and Member States:  
We received 190 responses to the public consultation. Most of them were very 
substantiated with extensive comments, but of course only on the actors own interest. 
This was a very useful exercise for us, and it led us to look into more areas. All 
stakeholders are different, with regards to resources. While we heard from very many 
different business organisations, for example the game developers and the app 
developers, there is only one single consumer organisation – there is not an 
organisation for game-players or app-users. This makes the situation uneven in terms 
of numbers, but otherwise it is not uneven. Most businesses even pay attention to their 
consumers and consumer issues – they know that they need a balance. In general we 
saw no large clashes.  
With regards to the Member States we had two workshops in July and October. There 
was as such no division, but everyone was defending their national laws, as we would 
expect. 
 
On question regarding use of behavioural economics studies: 
We do use behavioural economics, but no studies were done particularly with relation 
to these proposals. One general study has been made, and one on legal guarantees 
and terms and conditions are just about to be finalized.  
 
On question regarding the future for these directives in Parliament and Council 
I am not able to predict much – it depends on the start. We have not heard anything 
from the member states since December. The Dutch precedency is willing to have an 
open and good discussion. On the 28th of January meeting we will know the Member 
States opinions. A lot will depend on this and on the next presidency. The Parliament 
has not yet agreed the committee – JURI or IMCO – it will depend on that. The EP 
has interest in working on it, already in December the consumer interested MEPs 
were very informed – they will be active. 
 
On question regarding general future of consumer regulation at EU level  
I would not say that a maturity level has been reached. Because maturity would mean 
static, and it will not be static. The market, the consumers and the society is 
developing, so there is constantly a need to review and rethink and even propose new 
regulation. This is what REFIT is about. IoT, free flow of data, etc. could require 
further initiatives. But we are very aware that to many rules are burdensome. Maybe 
there will not be big new initiatives, but it will continue to be on the agenda. You can 
also see that from the name of our DG – Justice and Consumers. As a consumer 
myself, I think European consumers are today well protected, no much more is 
needed. Even businesses are not against consumer protection per se, what they are 
more burdened by is the fragmentation and the differences between the rules in all the 
countries.  
 
 

Interview&6:&DigitalEurope&
Interview conducted 16th of September 2015 and meeting December 2015 
 
Content summary of the interview and the relevant part of the meeting - the 
interviewee did not want a tape recording to take place 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 104 of 140(

1. Which level of protection is Digital Europe advocating for? 
We find the current level of protection set in the 1999 sales directive to be suitable. It 
is a good directive and offers a suitable level of protection, which ensures consumer 
confidence in the EU. We see no need to go beyond this level of protection. 
 
2. Which degree of harmonization is Digital Europe opting for? 
We are recommending home option. Given the history of these proposals, the CESL 
and the CRD, we do not see full harmonization as a viable option. We are in principle 
for full harmonization, as it would solve the problem with fragmentation, however, it 
is better to go for home option. There is already a lot of legislation in this field. The 
Rome I regulation should be clarified in connection with the REFIT of the consumer 
aquis, where the enforcement through CPC should also be handled. We see no need 
to expand to B2B, I think no one advocates for that.  
 
3. Did you experience division amongst your members when formulating your 
position? 
No. The members of DigitalEurope are relatively homogeneous, compared to the 
membership of for instance Eurocommerce. All our members are mainly concerned 
with the proposal on digital content, where there are today only limited national 
rules. Our SME members and some of the national associations preferred the home 
option, and it received broad support.    
 
4. Do you think DigitalEurope’s views were taken into consideration? 
No. We are quite worried with these proposals. The Commission has asked us to issue 
a positive press release, but how had they imagined that we would have much positive 
to say on this after all the input they have gotten from us? Especially it is worrying 
that we will now have two sets of rules online and offline. This will be confusing for 
traders. They say the REFIT will solve it, we are not sure about that. And then the 
inclusion of other counter performances than money. It is premature and can stifle 
innovation. It is not clear exactly which data the Commission is referring to, and what 
is meant by a commonly used data format. 
 
5. How did you find the consultation process? 
The stakeholder meetings were good. The Commission was open to input and we had 
a good cooperation. We hope to see more of this in the future. Commission 
representatives also visited DigitalEurope at several occasions to discuss with 
members. However the questionnaires in the public consultation were not very well 
designed. We mainly answered in the free-text boxes.   
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Annex& 2:& Organisations& participating& in& the& stakeholder&
meetings&
Name Explanation of name 
ACT  Software development 
AIM European Brand Association 
App Developers Alliance Self explanatory name 
BEUC The European Consumer Organisation 
BSA Business Software Alliance 

BusinessEurope Business interests broadly, especially 
classical industry 

CCBE The Council of Bars and Law Societies of 
Europe 

CCIA Computer and Communications Industry 
Association 

CNUE The Council of the Notariats of the 
European Union 

COFACE 
Confederation of Family Organisations in 
the EU, here representing Family as 
consumers 

DECO Portugise consumer organisation 

DigitalEurope The broad voice of the tech industry in 
Europe 

ECC European Consumer Centers 
eCommerce Europe Self explanatory name 
EDiMA The European Platforms association 
EGDF  European Games Developers 

EMOTA The European E-Commerce and Omni-
channel trade association 

EPC European Publishers Council 
Eurocommerce  European Retail and Wholesale Organsation 
European Small Business 
Alliance  Self explanatory name 

FEDMA Federation of European Direct and 
Interactive Marketing 

FEP Federation of European Publishers 
GSMA Mobile operators 

IFPI International Federation of the recording 
industry 

IRE Independent Retail Europe 
ISFE Videogame publishers 
Norwegian Consumers Council Self explanatory name 
Open Forum Europe Open Source Organisation in Europe 

UEAPME The European Association of Craft, Small 
and Medium-sized Enterprises. 

VZBV German Consumer Organisation 
Which? British Consumer Organisation 
Groups: 
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Consumers 
 BEUC 
 VZBV 
 COFACE 
 DECO 
 Which? 
 Norwegian Consumers Council 
 Businesses overall 
 BusinessEurope 
 AIM 
 Classical retail 
 Eurocommerce 
 IRE 
 eCommerce 
 EMOTA 
 eCommerce 
 FEDMA 
 Digital industry 
 Digital Europe 
 ACT 
 App Developers Alliance 
 BSA 
 CCIA 
 EGDF  
 GSMA 
 Open Forum Europe 
 Publishers 
 EPC 
 FEP 
 IFPI 
 ISFE 
 Platforms 
 EDiMA 
 Small Businesses 
 UEAPME 
 European Small Business 

Alliance  
 Law businesses 
 CCBE 
 CNUE 
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Annex&3:&Details&behind&the&mappings&
In the this annex the reasoning behind the values assigned to the actors on the axes in 

the analytical space, in each of the mappings will be explained. 

General&mapping&
As introduced above the detailed reasoning behind the placing of the actors within the 

analytical space will be given in this section. The mapping is based on a general 

evaluation of the actors’ statements during the process, and the consumer conception 

reflected in these statements. In alphabetical order the mapping of the actors are 

explained below. 

 

Businesses overall 

With regards to level of re-embeddedness BusinessEurope, who is the most renown 

representative for the business sector in general, clearly favoured targeted full 

harmonization, however admitted that home option would be a viable plan B. They 

called for a clarification of the Rome I regulation, to allow businesses to rely on the 

rules of their home country when trading cross-border (Stakeholder meeting April 15, 

BusinessEurope consultation response, p.7), hence reversing who’s home the mutual 

recognition should enforce. They argued strongly against opting for a minimum 

harmonization directive, as that would be contradictory to the goal of avoiding legal 

fragmentation (BusinessEurope consultation response, p.4). Broadly speaking all 

business interests agreed that the current rules in the 1999 sales directive should serve 

as the basis for a targeted full harmonization of the rules concerning tangible goods 

and as far as possible for digital content, both types sold online as well as offline, as it 

would be favourable for businesses to have a single fully harmonized EU framework 

(Stakeholder meeting April 29). BusinessEurope argued for targeting the rules in the 

1999 sales directive, which was not covered by the full harmonization in CRD. They 

saw no need to include rules on damages in the directives, however if included they 

favoured a full harmonization (Stakeholder meeting June 11). BusinessEurope 

advocated against including commercial guarantees in the directives, as they saw this 

type of guarantees as a service and a competition parameter, and was strongly against 

including rules on unfair terms in the new directives. They defended the freedom of 

contract and stated, that the Unfair Contractual Terms Directive (UCDP) already 

protected consumers sufficiently (BusinessEurope consultation response, p.9) It was 
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underlined, that new harmonized EU regulation should be targeted, evidence based, 

and not hamper innovation, and it was pinpointed that there are already contract and 

consumer protection rules in place at EU level, which also covers digital content 

sales, and a thorough analysis of the real need for new regulation should be 

undertaken (BusinessEurope consultation response, p.3). All business interests, except 

UEAPME (se below), argued against including digital content supplied in exchange 

for other counter-performances than money in the new directive (See under Digital 

industry for the reasons behind this view). The business overall actor has as a result 

been assigned 8 on the re-embeddedness axis, as it clearly favours targeted full 

harmonization also for digital content, but only of the rights regulated in the 1999 

sales directive, which was not already harmonized in the CRD. They hence go slightly 

beyond the CRD (assigned 7 above). This actor sees re-embedding at EU level as a 

means to create a level playing field. 

With regards to consumer protection businesses generally advocated for harmonizing 

the legal rights set in the 1999 sales directive, meaning that the current minimum 

rights would also become maximum rights. The precise variations between the rights 

will be elaborated in the subsections. Regarding consumer conception 

BusinessEurope underlined that consumers are already sufficiently protected 

(BusinessEurope consultation response, p.3+9), and several business representatives 

pointed to problems with abusive consumers (see below), and BusinessEurope 

suggested introducing model contracts (BusinessEurope consultation response, p.4). 

While the support of the existing framework shows that the businesses realize that 

consumers are in need of some protection, the support for limiting the rights at a 

minimum level, the statements about abusive consumers, and the suggestion on model 

contracts show that they conceptualize consumers as being able to take care of 

themselves and even as being smart enough to abuse the rules to their advantage. 

They hence represent a mix of the classical and the neoliberal consumer conception. 

Businesses generally call for a more even enforcement, however not necessarily a 

stronger enforcement (Stakeholder meeting April 29). No businesses at any point 

questioned that consumer representatives should be consulted and no critique of their 

inclusion in the stakeholder group was voiced. In conclusion, the business overall 

actor resembles the ideal type “consultative consumerism” and will be assigned 5 on 

the consumer protection axis in this general mapping.  
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Classical retailers 

With regards to the level of re-embeddedness Eurocommerce argued for full 

harmonization at EU level in as many areas as possible, taking the 1999 sales 

directive as the basis, and new rules should only be made or existing changed, where 

there was evidence of the need to do so. They however recognized the difficulty of 

this approach, drawing on the experiences from CRD and CESL, and would also 

support a targeted full harmonization approach. However they underline, that if such 

an approach is followed the non-targeted elements must fall under the home option, 

where the trader can apply the law of his/her own country (Eurocommerce 

consultation response, p13;Interview3). They saw no risk of a race to the bottom by 

letting the businesses apply the law of their own home member state (Stakeholder 

meeting April 15). They agreed with the Commission’s assessment that there is a 

need to act on digital content (Eurocommerce consultation response, p.4), but were 

against including digital content provided in exchange for other counter performances 

than money, as it would create an overlap with the GDPR and place a higher liability 

on the traders currently offering content for “free”, leading them to demand money 

for it, not in the interest of the consumers (Eurocommerce consolation response, p.6). 

Eurocommerce argued strongly for the same rules online and offline, and suggested 

the Commission to postpone the implementation of the directive on tangible goods 

until the end of the REFIT of the existing consumer acquis, to avoid diverging rules 

(Stakeholder meeting October 12). They argued against including rules on damages, 

and strongly against including commercial guarantees in the new directives, but were 

open for a black list of unfair commercial practices to clarify the situation 

(Eurocommerce consultation response p.19-20). The classical retailers are hence 

much in line with businesses overall and see the re-embedding at EU level as a means 

to create a level playing field (Eurocommerce consultation response, p.5), but 

whereas BusinessEurope consequently argued for targeted full harmonization, 

Eurocommerce openly stated that they prefer outright full harmonization. 

Furthermore they argue for including unfair commercial practises in the directives. 

The classical retailers have therefore been assigned 8,5 on the re-embeddedness axis.  

Regarding consumer protection the retailers also advocated for a full harmonization of 

the level of the legal rights in the 1999 sales directive. They furthermore expressed 

that the information requirements on traders today are excessive, and in the interview 

the representative expressed that the retailers used the consumer protection, for 
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example went beyond the minimum rules, as a competition parameter, indicating that 

the consumers are very aware of their protection in the different purchasing situations. 

Asked directly about the consumer conception, she said: “I think consumers are 

getting very very smart because… the technology really makes it possible for 

consumers to know quicker and better than anyone ells”(Interview3, p.5). She 

furthermore underlined, that the “trick” on consumer protection is not in the law, but 

in the service culture of the retailers, and they experience a lot of competition also on 

this factor. These statements show signs of a neo-liberal consumer conception, but the 

retailers however also recognized, that a minimum level of protection is needed where 

there is evidence that consumers demand it. The interviewee completely 

acknowledged and accepted that the consumers were consulted and listened to in the 

policy formation process. With regards to the change of the burden of proof she said: 

“… changing the burden of proof from 6 months to 2 years, which is not something 

that we have asked, but there it is, and I mean, there are many stakeholders involved, 

the Commission choose to make a balanced proposal and that was their 

choice…”(Interview3, p.1). In conclusion the classical retailers preferences seem to 

reflect the characteristics of the “consultative consumerism” ideal type, and the actor 

will hence be assigned 5 on the consumer protection axis.  

 

Consumers 

With regards to re-embeddedness in EU law, the consumers underlined that the Rome 

I regulation is an important safeguard for consumers, and should by no means be 

compromised (BEUC consultation response, p.2), and they were therefore strongly 

opposed to home option, if it was the “home” of the business that determined the level 

of protection, as it could create a race to the bottom on consumer rules (Stakeholder 

meeting April 15). Consumers especially underlined the need to introduce full 

harmonization with regards to digital content, as consumers would otherwise lose 

trust in the online market. They welcomed the new UK rules on digital content, but 

preferred legislation at EU-level (Stakeholder meeting February 11). With regards to 

tangible goods BEUC was less straightforward. They admitted the positive benefits a 

full harmonization could have on e-commerce by boosting clarity for consumers and 

businesses (BEUC consultation response, p.19). Their support for a full 

harmonization instrument however depended on the range of areas covered, and the 

level of consumer protection set in the harmonizing instrument. They would only 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 111 of 140(

support a full harmonization, if the level of protection was truly high and no member 

state should reduce protection (BEUC consultation response, p.18). Furthermore they 

strongly underlined that the rules online and offline should not be different (BEUC 

consultation response, p.19). They fully supported the inclusion of digital content 

provided for other counter-performances than money (Stakeholder meeting February 

11), argued for including rule on damages in relation to digital content, and for more 

mandatory rules for commercial guarantees, but against including new rules on unfair 

commercial practices in these directives (BEUC consultation response, p.25-27). On 

this basis, the consumer actor has been assigned 9 on the re-embeddedness axis, as 

they ideally are for full harmonization, and also on more areas than currently covered 

in the CRD and the 1999 sales directive, provided that it is at a high level. As opposed 

to the business interests the consumers see re-embedding at EU level as a means to 

foster a high level of consumer protection all over the EU, and do not want 

harmonization for the sake of a level playing field.  

With regards to consumer protection, unsurprisingly the consumers advocated for the 

highest level of protection currently in any member state, so that no one is to reduce 

their protection. They have a classical conception of the consumer and underline that 

“…consumers face substantial difficulties when leaving their familiar legal systems 

due to their economic inferiority” (BEUC consultation response, p.17) and that 

“When it comes to internet shopping, consumers are even more in a weaker position 

than in high street shops” (BEUC consultation response, p.17). BEUC argued that the 

consumer cannot know who is behind the screen and cannot see the product. This 

makes the consumers vulnerable and needs to be accommodated in the legislation 

(Stakeholder meeting February 11). So whereas the retailers, e-retailers, and the 

platforms (see below) argued that the consumers have been empowered through the 

Internet, BEUC argued that the opposite has happened. BEUC also pointed to the 

problem that many consumers refrain from shopping online because they fear, that 

they will not be able to obtain redress, hence they saw easy enforcement as an 

important issue (BEUC consultation response, p.17).  Obviously they found it 

important that consumers are consulted also early on, and they stated that they would 

have preferred inclusion of more consumer interests in the stakeholder group 

(Stakeholder meeting October 12). On this basis the consumers fit best into the ideal 

type “co-operatist consumerism” and will hence be assigned 10 on the consumer 

protection axis. 
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Digital industry 

The digital industry underlined that the new rules on digital content should be future 

proof, not stifle innovation, neither should the rules differ between digital content and 

tangible goods (Stakeholder meeting March 11). In their response to the public 

consultation DigitalEurope recommended a light touch harmonization and a wider use 

of home option, as they saw it as the most feasible solution. Due to the member states 

sovereignty in the field of consumer protection DigitalEurope deemed it unlikely, that 

full harmonization would be achieved. Instead they recommended an adaptation of 

the Rome I regulation to the new consumer protection environment, making it 

reconcilable with the home option approach, meaning for the trader to use his/her law. 

From DigitalEurope’s point of view, the already harmonized level of consumer 

protection was high enough to ensure consumers’ confidence in all member states. 

Applying the home option approach would hence alleviate especially SMEs from 

administrative burdens, without hurting the consumers’ confidence (DigitalEurope 

consultation response, p.13). They are strongly against a minimum harmonization 

approach, as that would not alleviate the problem of legal fragmentation 

(DigitalEurope consultation response, p.14). They are furthermore very strongly 

against introducing a different regime for online sales than the existing one for offline 

sales (DigitalEurope press release, 9th December 2015). They advised the 

Commission to take one step back and promote the already existing consumer 

protection rules and wait for the work on the GDPR and the copyright regime to take 

form, before adding an extra layer of regulation (DigitalEurope consultation response, 

p.4). The digital industry was strongly against including digital content provided for 

other counter performances than money, as it would be highly problematic and costly. 

Business Software Alliance (BSA) highlighted that returning the user-generated 

content to the consumers upon termination in a specific format could be problematic 

or impossible for high-end services, and GSM Association (GSMA) called for a 

clearer definition of what was meant by "user generated data" (Stakeholder meeting 

June 11). DigitalEurope explained that they distinguished between the contractual 

relationship and the data relationship between the supplier and the consumer, and 

highlighted, that the Data Protection Directive, which will be replaced by the GDPR, 

regulates the data relationship. If provision of consumer data was deemed a counter 

performance as a form of currency, it would undercut the Directive and in practice 

make consent the only lawful basis for processing data. This would harm the e-



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 113 of 140(

commerce ecosystem fundamentally. Including data in the directives on contract rules 

would according to the industry be inconsistent with the aim of creating a predictable, 

coherent and stable legal regime, which is fundamental to the functioning of the DSM 

(DigitalEurope consultation response, p. 6-7).  

DigitalEurope furthermore argued against including damages and commercial 

guarantees in the proposal, but was open for including a black-list of unfair 

commercial practises to increase clarity on the issue (DigitalEurope consultation 

response, p.18-19). Overall the digital industry has been assigned 2 on the re-

embeddedness axis, because they favour the home option approach and see no need 

for further re-embedding at EU level.  

If however the Commission decided to go for a harmonizing instrument, the digital 

industry overall supported a harmonization of the current level of protection as set fort 

in the 1999 sales directive (Interview6), even reducing it with regards to the hierarchy 

of remedies, where they preferred to give the trader choice between repair and 

replacement for tangible goods, and with regards to digital content only give the 

consumer the right to terminate the contract (DigitalEurope consultation response, 

p.16). It was underlined that consumers are already sufficiently protected, and 

software developers (ACT) and BSA both express concern, that consumers can be ill-

intentioned and the regulation should not create loopholes for them, for instance in 

cases of termination of contracts for digital content, and different technical methods to 

effectively block consumers’ access were discussed (Stakeholder meeting June11). 

Overall the digital industry’s consumer perception seems to be a mix of the neo-

liberal and the classical consumer conception. They did not mention enforcement as a 

problem, and have not criticized the inclusion of consumer interests. Based on this, 

the digital industry’s preferences seem to correspond best with the consultative 

consumerism ideal type, however in the more liberal part of it, hence the actor will be 

assigned 4,5 on the consumer protection axis.  

 

eCommerce sector 

In their consultation response the European E-commerce and Omni-channel Trade 

Association (EMOTA) outright claimed that the Commission’s assessment that the 

existing legal framework did not cover digital content was incorrect. EMOTA found 

that the provisions in the UCPD, the 1999 sales directive, and the CRD sufficiently 

protected consumers, but welcomed a full harmonization of the measures laid down 
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therein, however, they warned against proposing two directives. They would prefer 

one set of rules for digital content and tangible goods sold online as well as offline 

(EMOTA consultation response, p.1-4; Stakeholder meeting April 15) 

EMOTA made it clear that they did not want digital content provided for non-

monetary means covered by the proposal. They argued that including the “free” 

content would hamper the development of new products and services and result in a 

very costly and complex framework, where also non-data-intensive businesses, as for 

example online retailers, were to calculate values to (personal) data, and would be 

reduced in their access to marketing and communication tools, which are vital for 

their global competitiveness (EMOTA consultation response, p.3). Similarly, the 

Federation of European Direct and Interactive Marketing (FEDMA) suggested a step-

by-step approach like the one chosen in the UK, which does not cover non-monetary 

payments in the first step (Stakeholder meeting October 12). The e-commerce sector 

resisted an inclusion of damages and commercial guarantees in the proposals, but 

welcomed a harmonization of the unfair commercial practices, however not with 

relation to payment methods (EMOTA consultation response p.10). Based on the e-

commerce sectors strong support for full harmonization of the rights in both the 1999 

sales directive and the UCPDi, but its strong resistance to including digital content 

provided in exchange for other counter performances than money, the actor has been 

assigned 8,5 on the re-embeddedness axis. Like the overall business actor the e-

commerce sector sees re-embedding at EU level as a means to obtain a level playing 

field. 

With regards to consumer protection the e-commerce sector as mentioned generally 

advocated for harmonizing the current minimum rules. However with regards to the 

period for the reversal of the burden of proof they suggested an even shorter 2 months 

period for digital content (e-Commerce Europe consultation response, p.6), and for 

the hierarchy of remedies they proposed a reversed remedy for the trader, if the 

consumer received the content, but did not pay (Stakeholder meeting March 11). This 

shows mistrust in consumers and a believe in their ability to abuse rules. E-commerce 

Europe called for the governments to educate consumers, and avoid information 

overload by excessive labelling criteria (Stakeholder meeting February 11). This is an 

interesting statement, as it very clearly illustrates that the e-commerce sector operates 

with a mixed consumer conception. On the one hand it calls on the national 

governments to do something, indicating that the governments have a role to play in 
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protecting consumers, on the other hand, the “something” they call for is education of 

the consumers, so they can take informed choices. Finally they seem to realise that the 

consumers’ attention span is limited, as they call for avoiding information overload. 

Like the other business actors thus far the e-commerce sector’s preferences seem to 

correspond best to the ideal type consultative consumerism, however, in the liberal 

part of it, hence the actor has been assigned 4,5 on the consumer protection axis.  

 

Gaming industry 

The European Gaming and Betting Association (EGBA) in their consultation 

response made it clear, that they welcomed a full harmonization of the contract rules 

for online sales, as the rules were fragmented, causing unnecessary costs and legal 

uncertainty. They underlined that this situation was especially challenging in the 

online gambling and betting sector as it is exempted from the CRD (EGBA 

consultation response, p.3-4). They advocated against including digital content 

provided in exchange for other counter performances than money in the proposal, and 

they highlighted that data in other pieces of legislation is regarded as not having a 

monetary value (EGBA consultation response, p.9). They were not against including a 

provision on damages in the new directive (EGBA consultation response, p.11). On 

this basis the gaming industry has been assigned 8,5 on the re-embeddedness axis, as 

they call for a full harmonization of all the rights in the 1999 sales directive, also one 

not covered in the CRD.  

With regards to the level of consumer protection the gaming industry generally 

supported the level in the current directives, but on the one hand suggested a duration 

of the legal guarantee for digital content on 5 years, not 2 as set down in the original 

directive, and on the other advocated that the burden of proof should always be on the 

consumer. The consultation response generally reflected a willingness to improve 

cross-border consumer protection and legal certainty, however at the same time 

underlined that the Internet, had increased the consumers’ power in the market place 

and: “As a result, online business is under constant commercial pressure to create 

positive consumer experiences and avoid negative perception, thus strengthening the 

position of the consumer”(EGBA consultation response, p. 3). They hence seem to 

have a mixed consumer conception, and their preferences fit best within the 

consultative consumer conception ideal type. As a result the actor has been assigned 5 

on the general consumer protection axis. 
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Platforms 

EDiMA is the European organisation representing platforms. With regards to the level 

of re-embeddedness the organisation recommended a light touch EU-approach 

(EDiMA consultation response, p.3), and they underlined the technical difficulties 

with identifying the consumers’ country of residence in relation to the home option 

(Stakeholder meeting February 11). EDiMA however questioned weather further 

legislation was at all needed, and suggests that existing regulation and the upcoming 

GDPR would solve the issues raised by the Commission (Stakeholder meeting 

February 1; EDiMA consultations response p.3-4+14). They furthermore argued that 

reversing the burden of proof is a service, and should not be laid down by law 

(Stakeholder meeting March 11).  EDiMA highlighted the need for a future proof 

solution that allows for innovation, and they were very disappointed with the in their 

view prescriptive proposals made by the Commission in December (EDiMA press 

release, December 9 2015). In line with the overall digital industry they advocated 

strongly against including digital content provided for other counter performances 

than money in the proposal (EDiMA consultation response, p.). Furthermore they saw 

no need to include damages in the proposals (Stakeholder meeting March 11). In 

short, EDiMA’s message to the Commission was to keep their hands off. Intervention 

at this point in time, only one year after the entering into force of the CRD and in the 

middle of finding agreement on the GDPR, would do more harm than help. 

Remarkably this was their message for both digital content and tangible goods, 

whereas most other stakeholders have supported a form of EU action at least on the 

digital content part. As a result the platforms have been assigned 0 on the re-

embeddedness axis.  

If the Commission decided to propose new legislation, EDiMA also saw no need to 

extend the level of consumer protection set out in the 1999 sales directive (EDiMA 

consultation response, p. 15-17). Furthermore they pointed to the empowerment of 

consumers online (p.3), the need to protect businesses against abusive consumers 

(p.16), and stated that burdensome pre-contractual information would not benefit 

consumers (Stakeholder meeting February 11). They argued for a hierarchy of 

remedies with the trader’s choice between repair and replacement for tangible goods, 

and for digital content the consumers should only be entitled to terminate the contract. 

Overall they underlined the business practices to cater for consumer protection 

already in place (EDiMA consultation response, p.16), and stated that a light touch 
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regime would promote growth and the interest of consumers alike (p.3). Based on 

these statements the platforms seem to have a rather neo-liberal ground perception of 

the consumers, however they have accepted the reasonability of the current minimum 

rules, and do not question the consumers’ right to be consulted. They hence fit right in 

between the neoliberal consumerism ideal type and the consultative consumerism 

ideal type, and they have been assigned 2,5 on the general consumer protection axis.!

 

Publishers 

European Publishers Council (EPC) supported full harmonization at EU level as it 

would simplify businesses operations and reduce costs. They however emphasized, 

that any harmonization should happen at an acceptable level for all, and certainly not 

in a way that would become an obstacle to the operation and compliance of 

businesses (EPC consultation response, p.12). They found the current legislation a 

good source for harmonizing. EPC furthermore highlighted, that due to the nature of 

publishers’ activities, they always operated under the home option principle, which 

was a fundamental and necessary element of their business (EPC consultation 

response, p.4). Publishers expressed that they did not want rules on commercial 

guarantees included in the proposals, as they wanted to protect the contractual 

freedom (Stakeholder meeting April 29), and said there was no need for a right to 

damages (EPC consultation response, p.8). In their consultation response EPC 

repeatedly underlined, that data should not be regarded as a means of payment. 

European Games Developers (EGDF) pointed to the difficulties that would arise from 

including data as a mean of payments while the legal requirements on suppliers to 

collect user data such as location data for the purposes of VAT legislation were 

increasing (Stakeholder meeting June 11). Overall the publishers have on this 

background been assigned 7,5 on the re-embeddedness axis, as they support a full 

harmonization of all aspects in the 1999 sales directive, but still prefer home option in 

their own industry, and hence advocated for relatively large exceptions to the 

targeting of the full harmonization. 

With regards to the level of consumer protection, EPC pinpointed, that they were 

unaware that the current rules in place on consumer protection should be insufficient 

(EPC consultation response, p.4), and they saw the existing consumer acquis as the 

source of fair and clear rules regarding consumer contracts (p.3). Videogame 
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Publishers (ISFE) highlighted the problem of insuring that consumers did not 

continue to use digital content after termination of a contract, and suggested the use of 

technical protection measures (Stakeholder meeting June 11). In general the 

publishers underlined the need to ensure, that consumers did not abuse their rights. 

They clearly accept that the consumers have to be consulted, and advocated for a 

balanced approach (EPC consultation response, p.12). The publishers hence seem to 

operate with a mixed consumer conception and their preferences fit best within the 

consultative consumerism ideal type. They will be assigned 5 on the consumer 

protection axis.  

Small businesses 

With regards to digital content The European Association of Craft, Small and 

Medium-sized Enterprises (UEAPME), supported a full harmonization approach, if 

all areas were covered, so as to avoid developing a 29th regime (UEAPME 

consultation response, p.2-3). In their response to the consultation UEAPME stated, 

that they would like to see the proposal on digital content cover B2B and B2C 

relations, as SMEs are often the weak party in these relations. They, as the only 

business representative, supported the inclusion of digital content provided in 

exchange for non-monetary payments in the directive (UEAPME consultation 

response, p.3). If however a full harmonization was not possible, they favoured 

trader’s home option (UEPME consultation response, p. 2). Within tangible goods, 

UEAPME found the existing legislation sufficient and questioned the need for a new 

directive (UEAPME consultation response, p.5). They preferred to leave the limits up 

to the member states and modify the Rome I regulation to allow for the use of the 

trader’s home option (Stakeholder meeting April 29). They argued against including 

rules on damages, commercial guarantees, and unfair trading practises in the new 

directive (Stakeholder meeting April 29). Due to their very diverse position on the 

two directives it is hard to assign UEAPME one number on the re-embeddedness axis. 

Just taking the average will not make sense, as that would indicate that the small 

businesses favour minimum harmonization, which is clearly not the case. As a result 

two small businesses actors will be mapped, one concerning the digital content 

proposal, assigned 9 on the re-embeddedness axis, and one concerning the proposal 

for tangible goods, assigned 2 on the re-embeddedness axis.  

With regards to the level of consumer protection the small businesses generally 
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supported the level set in the 1999 sales directive as a point of departure, however 

advocated for leaving the duration of the legal guarantee out of the proposal 

(Stakeholder meeting July 8), and if included, they argued that it should be shorter 

than the 2 years set in the 1999 sales directive for digital content (UEAPME 

consultation response, p.4). Similarly they argued for laying the burden of proof on 

the consumer always for digital content (UEAPME consultation response, p 4). In 

their consultation response UEAPME stated “In the specific case of digital content, 

the problems for B2B and B2C contracts are similar… In fact, SMEs are often the 

weak part in such contracts”(p.3). This statement shows, that they conceive 

consumers as the weak part in trade relations, however their arguments for lowering 

the level of protection in some areas indicates that they expected the consumer to be 

able to take care of themselves to a certain extend. They therefore seem to operate 

with a mixed consumer conception. UEAPME completely accepted that consumers 

were consulted and called for balanced rules in the field of consumer legislation, 

protecting both businesses and consumers (UEAPME consultation response, p 6). As 

a result the small businesses actors have overall been assigned 4,5 on the consumer 

protection axis. 

The Danish Chamber of Commerce 

For the level of re-embeddedness the Chamber argued that targeted full harmonization 

is the optimal solution. At the same time, however, the Chamber said that they 

support the "home-option" idea, as it would be practical for SMEs. Targeted full 

harmonisation would be optimal, but if that was not not possible, home option would 

be a better solution than minimum directives (Interview1). The Chamber argued 

against including digital content provided in exchange for other counter-performances 

than money (Danish Chamber of Commerce consultation response, p.4), and strongly 

against including rules on damages, commercial guarantees, and unfair trading 

practices (p.13-15). As a result the Chamber has been assigned 7,5 on the re-

embeddedness axis, as they support full harmonization of the rights laid down in the 

1999 sales directive, also those not harmonized in the CRD, but nothing more. 

With regards to the level of consumer protection the Chamber generally supported the 

level in the 1999 sales directive, however emphasised that the rules on withdrawal in 

the CRD opened op for abuse from consumers (Interview1). Asked directly about her 

consumer conception the representative said: “At least in Denmark consumers are 
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very well educated. So sometimes you will have consumers that are much more 

knowledgeable than trader, but the law choices side, it protects consumers not the 

trader”(Interview 1,p.4). However earlier in the interview she stated “We want a 

good level of protection, but here the problem is, that before the existing rule are 

enforced and implemented in all member states, they impose new burden on traders 

and new rights for consumers.”(p.1). The Chamber hence seems to operate with a 

mixed consumer conception, as it recognizes that consumers need protection, 

however at the same time they find consumers well educated. As indicated in the 

quote above, the Chamber is very aware of the importance of enforcement. In the 

consultation response they underlined, that the enforcement in Denmark is very 

strong, and therefore a prolongation of the legal guarantee will hit Danish companies 

much harder than companies in member states with weaker enforcement (Danish 

Chamber of Commerce consultation response, p.10). They did appreciate the 

involvement of all stakeholders, and thought it was positive that the Commission had 

opened more up for consumers to the stakeholder meetings. However, the 

representative underlined, that there were still a long way to go, to reach the 

formalized system that works well in Denmark (Interview1). With regards to the last 

two points the Chamber tends towards the co-operatist consumerism ideal type, but 

taking the proposals they have made about the legal rights and their overall 

conception of consumers as very well educated into consideration, they are placed 

within the consultative consumerism ideal type, and assigned 5 on the overall 

consumer protection axis.  

 

The Danish Consumers Council 

The Danish Consumers Council was in principle for targeted full harmonization, but 

only at a high level of protection. No member state should lower their protection as a 

result of a full harmonization. If that would be the result, they preferred not targeting 

that area. They found the CRD unambitious and wanted to go further, especially if the 

rules are to be fully harmonized (Interview 3). They advocated for including digital 

content provided for other counter performances than money in the proposal, as they 

saw data as a form of currency, and advocated that the consumers should not be 

positioned worse, “just” because they pay with data (Danish Consumers Council 

consultation response, p.5). The Council argued for including specifications on 

damages and commercial guarantees, and could see a value in including certain 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 121 of 140(

aspects of unfair trading practices, however was against making an exhaustive black-

list (p.14-15). As a result, the Danish Consumer Council has been assigned 9 on the 

re-embeddedness axis. Like with their European counterparts, they see re-embedding 

at EU level as a means to foster a higher level of protection all over the EU. 

With regards to the level of consumer protection they advocated for a harmonization 

of the highest level in any member state (Interview3), it is hence clear that they 

subscribed to the classical consumer conception. With regards to enforcement, the 

representative underlined that it was important and valued the strong Danish 

enforcement, however he saw this as a separate issue, not relevant for which rights the 

consumers should have. Regardless of the enforcement, they should have strong rights 

(Interview3). With regards to consultation, the representative stated, that they are in 

contact with the Commission, both directly and through BEUC. They would wish that 

the Commission was more open, but they felt in no way that their views were 

considered of less value than those of the business representatives (Interview3). On 

this basis the Council’s preferences fit in the co-operatist consumerism ideal type, and 

the actor has been assigned 10 on the overall consumer protection axis.  

!

Duration&of&legal&guarantee&
Business overall 

BusinessEurope was of the opinion, that the duration of the legal guarantee for 

tangible goods should be 2 years as set out in the 1999 sales directive. Furthermore 

they argued that there, no matter what, should be a time limit on the legal guarantee, 

also for digital content products (BusinessEurope consultation response, p.6) 

On the basis of the above Businesses overall will be assigned a 5 on the consumer 

protection axis, as it advocates for the current level which is 2 years. 

 

Classical retailers 

Eurocommerce find the current legislation with 2 years legal guarantee workable, and 

see no need to change it (Stakeholder meeting February 29). A prolongation would be 

very problematic for Eurocommerce’s small members (Interview4).  

On the basis of the interview and the tracing the classical retailers have been assigned 

5 on the consumer protection axis as they advocated for preserving the 2 years legal 

guarantee with no additions. 
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Consumers 

Consumers advocated in favour of a long duration of the legal guarantee on minimum 

6 years. In particular, BEUC was against fully harmonizing the current provisions in 

the 1999 sales directive, which would be a full harmonization of the 2 years duration 

of the legal guarantee, as it would significantly reduce the level of consumer 

protection in many member states (Stakeholder meeting July 8; BEUC consultation 

response, p.24). They furthermore suggested a consideration of sector-specific 

guarantee periods or non-absolute guarantee periods linked to expected lifetime of the 

products (Stakeholder meeting July 8; BEUC consultation response, p.24). BEUC 

stated, that an indefinite period of legal guarantee for digital content could be 

appropriate in the member states where they are familiar with this concept, however 

to ensure legal clarity they would prefer the same time period as for tangible goods, 

hence 6 years. BEUC underlined, that there is no evidence for implementing a shorter 

period for digital content than for tangible goods (BEUC consultation response, p. 4 

and 11). Consumers generally highlighted that different rules between digital content 

provided digitally and digital content provided on a tangible medium would be 

confusing to consumers (Stakeholder meeting June 11). 

On the basis of the above tracing, the consumer actor has been assigned a 10 on the 

consumer protection axis as they advocate for a legal guarantee of 6 years for tangible 

goods and digital content.  

 

Digital industry 

Digital Europe advocated for preserving the duration of the legal guarantee on 2 years 

for tangible goods (DigitalEurope consultation response, p.15), and within a 

reasonable time limit for digital content. In determining the time limit they asked the 

Commission to take into consideration, that digital content often is used immediately 

(DigitalEurope consultation response, p.9). 

Based on the consultation response from the umbrella organisation within the digital 

industry as well as the opinions voiced by other actors from this sector at the 

stakeholder meetings, the digital industry sector is assigned 5 on the consumer 

protection axis, as they are advocating for retaining the current level of protection. 
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E-Commerce sector 

EMOTA and eCommerce Europe advocated for duration of the legal guarantee on 2 

years for both tangible goods and digital content. eCommerce Europe has once voiced 

support for a system taking the lifespan of the products into consideration, instead of 

the inflexible 2 years (Stakeholder meeting July 8). Based on the above the e-

commerce sector has been assigned 5 on the consumer protection axis, as they 

supported the current level of protection.  

 

Gaming industry 

EGBA suggested a legal guarantee on 3 to 5 years for digital goods. They did not 

comment on tangible goods, as that is not relevant for their members (EGBA 

consultation response, p.10). On this basis the gaming industry has been assigned 6 on 

the consumer protection axis.  

 

Platforms 

EDiMA supported a full harmonization of the existing 2 year legal guarantee for 

tangible goods (EDiMA consultation response, p. 16), and like Digital Europe 

advocated for a reasonable period of time for digital content, taken the often 

immediate use into consideration (EDiMA consultation response, p. 9). Furthermore 

they underline the online empowerment of consumers, and question weather they 

need the same level of protection as offline consumers (EDiMA consultation 

response, p. 3). On the basis of EDiMAs statements the platforms are assigned a 4 on 

the consumer protection axis. 

 

Publishers 

According to European Publishers Council (EPC) consumers should enjoy the same 

protection online and offline. EPC proposed to apply the 2 years duration of the legal 

guarantee to digital content and tangible goods bought online (EPC consultation 

response, p.8) Other publishers showed support of this position at the stakeholder 

meetings, and ISFE stated that the new rules should not stifle innovation (Stakeholder 

meeting March 11). Based on the consultation response from the broad representative 

of the sector as well as the comments by other sector representatives at the 

stakeholder meetings the publishers has been assigned 5 on the consumer protection 
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axis as they support the current level of protection.  

Small businesses 

UEAPME, who represents SME’s in the EU, has argued that the time limits of the 

guarantee and prescription periods should be left out of the proposals. If included, 

UEAPME advocated in favour of full harmonisation at the current level of protection 

in the 1999 sales directive, ie 2 years duration of the legal guarantee for tangible 

goods (Stakeholder meeting July 8). Concerning digital content, UEAPME argued 

that the period should not be indefinite, and that the often shorter life cycle of these 

products should be taken into consideration in determining a reasonable period of 

time (UEAPME consultation response p.4). On this basis small businesses have been 

assigned 4,5 on the legal protection axis with regards to tangible goods, as they prefer 

to leave the guarantee period out of the proposal and up to the member states, leading 

to more uncertainly for the consumers, and 4 with regards to digital content. 

 

The Danish Chamber of Commerce 

In the response to the consultation the Danish Chamber of Commerce underlined that, 

the current level of protection is already high, and that they see no need for further 

protection, and stated, that the legal guarantee period maximum should be 2 years.  

As a result the Chamber has been assigned 5 on the consumer protection axis, the 

same level as the current legislation. 

 

The Danish Consumers Council  

On October 21 the Danish Consumers Council sent a letter to Commissioner Jourova, 

wherein they stated, that they were very concerned with the proposal of fully 

harmonizing the duration of the legal guarantee to two years, which they found 

unacceptable (http://taenk.dk/dokumentation/breve/mail-til-eu-kommissaer-om-

direktiv-om-forbrugerrettigheder-ved-online-salg-af-fy). They advocated for a legal 

guarantee period on minimum 6 years, based on the lifespan of the product in 

question. (Danish Consumers Council consultation response, p.14). With regards to 

digital content, they argue that it could make sense to set a limit on the length of the 

guarantee period, provided the period is not too short, taking the expected lifetime of 

the digital content into consideration. In any case, it should not be shorter than for 

tangible goods (Danish Consumers Council consultation response, p. 6).  



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 125 of 140(

The Danish Consumers Council have therefore been assigned a 10 on the consumer 

protection axis as they want the highest level of protection. 

Reversal&of&the&burden&of&proof&
Business overall 

At the July meeting there was unity on the business side in favour of keeping the 

current period of 6 months for the reversal of the burden of proof (EMOTA, 

Eurocommerce, IRE, UEAPME, e-Commerce Europe, CCBE, ISFE, 

BusinessEurope). In their consultation response BusinessEurope furthermore argued, 

that with regards to digital content, the user should be expected to provide evidence, 

that the content is defect (BusinessEurope consultation response, p.6) Overall 

businesses are in favour of fully harmonizing this right, in order to avoid legal 

fragmentation when member states are gold-plating the current minimum legislation 

(BusinessEurope consultation response, p.3-4).  

Business overall has been assigned 4,5 on the consumer protection axis as they 

support the current level for tangible goods but advocate against any reversal of the 

burden of proof for digital content. 

 

Classical retailers 

Eurocommerce and IRE supported a full harmonization of the current 6 months 

reversal of the burden of proof for both tangible good and digital content (Stakeholder 

meeting July 8; Eurocommerce consultation response p.8). In the interview the 

representative explained, that the existing rules are working very well for both big and 

small businesses. The majority of cases is brought to the retailers within the first 

couple of months after the purchase, and in the few cases that are brought in later, it is 

often unclear and difficult to assess weather the defect was there from the beginning, 

and she also mentioned consumers wishing to abuse the rules. It was furthermore 

underlined, that Eurocommerce is not against changing the rules, if there is evidence 

that it is needed, but in this case they see no demand from the market (Interview4). At 

the July stakeholder meeting she asked BEUC to supply evidence that the 6 months 

reversal of the burden of proof caused detriment to consumers. BEUC replied that 

they had no systematic evidence (Stakeholder meeting July 8). Many of 

Eurocommerce’s members offer longer periods of reversal of the burden of proof, but 

Eurocommerce sees this as a competition parameter rather than an issue to be dealt 
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with in legislation. For Eurocommerce’s small members the Commissions proposal to 

prolong this period to 2 years is very problematic (Interview 4). 

On the basis of the interview with Eurocommerce, the umbrella organisation within 

retail, the classical retail actor has been assigned a 5 on the consumer protection axis. 

 

Consumers 

According to BEUC the burden of proof should be on the seller for 2 years for 

tangible goods. To them the 6 months reversal of the burden of proof is too short, and 

they argue that it often gets in the way of consumers wishing to use their guarantee 

rights, because it demands an expert investigation, which is expensive for the 

consumer (BEUC consultation response, p.22). They made it clear that full 

harmonization with the 6 month period was unacceptable for them, as it would 

decrease the level of consumer protection in certain member states. BEUC 

furthermore argued that it is problematic, when the burden of proof falls on the 

consumer with regards to games and applications, which are often technical in 

character (Stakeholder meeting July 8). Therefore it would be more appropriate that 

the burden of proof is on the supplier (BEUC consultation response, p.9). In principle 

BEUC supports full harmonization, but only at a high level of consumer protection 

(BEUC consultation response, p.20). On this basis the consumer actor has been 

assigned a 10 on the consumer protection axis.  

Digital industry 

Like the other business representatives Digital Europe express support for a full 

harmonization of the 6 months reversal of the burden of proof on tangible goods. 

They find this period adequate and point to the fact that France prolonged it to two 

years, and if other countries are to follow this trend, the harmonizing purpose of the 

existing legislation will be set out of force (Digital Europe consultation response, 

p.15-16). With regards to digital content they underlined that a reasonable time limit 

should be set, taking into consideration that digital content is often used immediately 

(Digital Europe consultation response, p. 9), which indicated that the period could be 

shorter than 6 months. 

On this basis the digital industry has been assigned a 4,9 on the consumer protection 

axis. 



Polanyi(in(Brussels(as(a(Consumer(( ( Katinka(Clausdatter(Worsøe(

2016( ( Page 127 of 140(

  

eCommerce sector 

EMOTA and eCommerce Europe also support full harmonization of the existing 6 

months reversal of the burden of proof for tangible goods. In their response to the 

consultation EMOTA explained that the period should be kept because it gives 

sufficient time for the consumer to determine whether there is a defect with the 

product and for the seller to deal with cases of lack of conformity in an efficient way. 

According to EMOTA a longer period would require costly changes in the 

organization of availability of products for replacement and financial arrangements 

(EMOTA consultation response, p 7). E-Commerce Europe suggested that the period 

for digital content should be 2 months rather than 6 months (e-Commerce Europe 

consultation response, p.6). Based on the discussions at the stakeholder meetings and 

the consultation responses, the e-commerce sector has been assigned a 4 on the 

consumer protection axis. 

 

Gaming industry 

EGBA argue that the burden on proof with relation to digital content should always 

be on the user. Reversing the burden would be too high a cost to bear for the 

operators, who already invest many resources in complaint handling (EGBA 

consultation response, p.9). They refrain from commenting on tangible goods. As a 

result the gaming industry has been assigned 0 on the consumer protection axis. 

 

Platforms 

EDiMA has expressed the view that it is never in the business interest to ask the 

consumer to proof what went wrong, and hence it is common practise that the 

businesses bear the burden of proof. However EDiMA sees this as a service, and do 

not think it should be laid down by law, as it could impede the evolution of new 

business models (Stakeholder meeting March 11). 

The platforms has therefore been assigned a 0 on the consumer protection axis, as 

they do not want any legislation to protect the consumers, rather they believe that the 

competitive pressure to provide good service will ensure a sufficient protection.  

 

Publishers 
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In their consultation response EPC is very clear in advocating against an unlimited 

period of the reversal of the burden of proof (and the legal guarantee) for digital 

content. In their view an indefinite period would create uncertainty for businesses. In 

general they support a full harmonization of the current 6 months reversal and 

advocate for its application to both tangible goods and digital content sold online and 

offline. However, they point out, that preferably the reversal of the burden of proof 

should vary according to the nature of the good, as for instance a daily newspaper 

should not give right to remedies in the same period as a cloud service (EPC 

consultation response, p.8).  

The publishers have been assigned a 5 on the consumer protection axis. 

 

 

Small businesses 

If the Commission decides to go forward with a proposal, the 6 months reversal of the 

burden of proof is for UEAPME the longest plausible period, where it can be 

presumed that the defect existed at the time of delivery. The current period has 

worked well in practise. With regards to digital content, UEAPME underlines, that the 

trader cannot be expected to provide extensive information on interoperability, and 

the consumers have to provide evidence, that the digital content is in non-conformity 

with the contract. In other words, UEAPME want the burden of proof on the 

consumer when it comes to digital content (UEAPME consultation response, p 4). On 

this basis, small businesses have been assigned a 4,5 on the consumer protection axis 

with regards to tangible goods, as they are open for a shortening of the period, and 0 

with regards to digital content. 

 

Danish Chamber of Commerce 

The Danish Chamber of Commerce is in principle for a full harmonization of the 

reversal of the burden of proof, but finds it important that the level is correct, and sees 

no need to extend it above the 6 months laid down in the current legislation. They 

furthermore call for implementation and enforcement of the existing rules before 

proposing new ones (Interview1). In their response to the consultation they even 

express that the period should be maximum 6 months for both tangible goods and 

digital content, and argues for reducing the period for reversal of the burden of proof 
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to be shorter than 6 months in certain situations (Danish Chamber of Commerce 

consultation response, p.5 and 11). In the interview it was underlined, that they are of 

the opinion, that the longer the product has been used, the more difficult it is to 

determine weather the defect was there from the beginning, hence prolonging the 

period would be a heavy burden on the traders (Interview1). On this basis the Danish 

Chamber of Commerce is assigned a 4,8 on the consumer protection axis, as they 

argued for the current 6 months as a maximum.  

The Danish Consumers Council 

In the interview the representative made it clear that they would not accept a full 

harmonization of the current minimum directives, as some member states would have 

to shorten the period (Interview3). They advocated for a 2-year period of the reversal 

of the burden of proof for tangible goods as an absolute minimum (Danish Consumers 

Council consultation response, p.12). With regards to digital content they argued that 

the burden of proof should always be on the supplier, as the content is technical and 

complex in character and it would be impossible for consumers to assess the reason 

behind the defect (Danish Consumers Council consultation response, p.3+5) 

On this background the Danish Consumers Council has been assigned 10 on the 

consumer protection axis with relation to the period of reversal of the burden of proof. 

Right&of&withdrawal&
Business overall 

Business Europe has warned against extending the legislation to cover other counter 

performances than money, as it could include a wide range of practises, for instance 

search engines (Stakeholder meeting March 11). They foresee problems with 

distinguishing between data provided as a counter performance and data provided as a 

necessary element for using the product or service. BusinessEurope highlights, that 

this is to be dealt with in the GDPR, and not in the proposals on contract law 

(BusinessEurope consultation response, p.5). BusinessEurope is furthermore against 

giving the consumers the right to terminate a contract due to minor defects, as it can 

be very costly to businesses, especially with customized products or products of high 

value (Stakeholder meeting October 12, BusinessEurope consultation response, p.8).  
The business overall actors has on this basis been assigned a 5 on the consumer 

protection axis, as they want to keep the current level of protection with no extension 

to digital content provided by non-monetary payments, neither at EU or national level 
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in the current situation.  

Classical retailers 

Eurocommerce was amongst the business representatives who, with regards to the 

inclusion of digital content provided against non-monetary payments, pointed to the 

problems arising when distinguishing if the consumer has provided data actively 

(Stakeholder meeting June 11). At the October meeting Eurocommerce expressed 

concern with the idea of termination without sending the goods back, and proposed 

that the trader's obligation to reimburse the consumer in case of the termination 

should be dependent on the consumer providing evidence that the defective goods 

were sent back (Stakeholder meeting October 12).  

The classical retailers actor has been assigned 5 on the consumer protection axis, 

corresponding to the current level of protection in EU law. 

 

Consumers 

ECC have pointed out, that there are problems with the implementation of the CRD in 

regards to the rules on withdrawal, and in practise they do not exist for digital content. 

BEUC and the Norwegian Consumers Council have argued for including the 

payments by non-monetary means, as data has become a new currency, and consumer 

legislation has to keep up with the technological developments and regulate theses 

new practises (Stakeholder meeting February 11). COFACE agreed that the proposal 

must take the market evolution into consideration to be future proof, and argued for 

including all data, not only the data actively provided. They furthermore underlined, 

that it is important for consumers to get their data and user-generated content back in 

a format that can be re-used in another context, if they whish to change provider 

(Stakeholder meeting June 11). BEUC supported this approach, and underlined that a 

supplier should refrain from using a consumer’s personal data upon termination of the 

contract, and the data should be provided free of charge, without significant 

inconvenience, and in a commonly used data format (BEUC consultation response, 

p.10-13). 

With regards to laying down rules on termination of long-term contracts BEUC 

supported the Commission’s proposal, where the consumer can terminate a long-term 

contract at any time after the expiration of the first one-year period, as an approach 

that would make it easier for consumers to switch (Stakeholder meeting October 12). 
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In their consultation response BEUC underline that any time limit should be seen as a 

minimum, and businesses should still be allowed to offer the consumer to terminate 

the contract at any time, which is common practice (BEUC consultation response, 

p.7). There was a general support of the 14 days withdrawal period. 

Based on the above the consumer actor has been assigned 10 on the consumer 

protection axis with regards to the right of withdrawal 

 

Digital industry 

With regards to long-term contracts Digital Europe believes, that there should be no 

discrepancies between the online and the physical world. They are therefore of the 

opinion, that consumers should be able to withdraw from a long-term contract after 

the period, which was agreed at the conclusion of the contract. Normally businesses 

offer trial periods for free or propose discounts for annual subscriptions. According to 

Digital Europe the consumers should not have the right to withdraw from the contract 

when this kind of discounts were applied (Digital Europe consultation response, p.9). 

GSMA, BSA and ACT expressed their support for this opinion (Stakeholder meeting 

June 11 and October 12). GSMA insisted on aligning these rules with the rules on 

long-term contracts in the telecom sector (Stakeholder meeting June 11), meaning 

maximum contract duration of 24 months, and an obligation on providers to also offer 

12 months contracts, albeit not necessarily on the same terms (Directive 2002/22EC). 

With regards to termination in case of lack of conformity, the seller should not be 

obliged to reimburse the consumer before the good has effectively been returned or 

made available to the seller (Digital Europe consultation response, p.16), which is in 

conformity with the current legislation. BSA furthermore expressed concern that the 

consumers would continue to use digital content after termination. (Stakeholder 

meeting June11).  

Concerning the inclusion of content provided in exchange for non-monetary payments 

the digital industry is in agreement, that it will be highly problematic and costly. BSA 

highlighted that returning the user-generated content to the consumers upon 

termination in a specific format could be problematic or impossible for high-end 

services, and GSMA called for a clearer definition of what is meant by "user 

generated data" (Stakeholder meeting June 11). Digital Europe distinguishes between 

the contractual relationship and the data relationship between the supplier and the 
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consumer, and highlights, that the Data Protection Directive, which will be replaced 

by the GDPR in the near future, regulates the data relationship. If provision of 

consumer data is deemed a counter performance as a form of currency, it will 

undercut the Directive and in practice make consent the only lawful basis for 

processing data. This will harm the e-commerce ecosystem fundamentally. Including 

data in the directives on contract rules will be inconsistent with the aim of creating a 

predictable, coherent and stable legal regime, which is fundamental to the functioning 

of the DSM (Digital Europe consultation response, p. 6-7). 

The digital industry has as a result been assigned 5 on the consumer protection axis as 

they support the harmonization of the current level of protection, but sharply oppose 

the inclusion of content provided for non-monetary payments. 

 

eCommerce sector 

EMOTA have made it clear that they do not want digital content provided for non-

monetary means covered by the proposal. They argue that including the “free” content 

would hamper the development of new products and services and result in a very 

costly and complex framework, where also non-data-intensive businesses, as for 

example online retailers, are to calculate values to (personal) data, and will be reduced 

in their access to marketing and communication tools, which are vital for their global 

competitiveness (EMOTA consultation response, p.3). Similarly, FEDMA suggested 

a step-by-step approach like the one chosen in the UK, which does not cover non-

monetary payments in the first step (Stakeholder meeting October 12). They favor a 

full harmonization of the current rules in place on this issue. 

On this background the eCommerce sector has been assigned 5 on the consumer 

protection axis, as they support the current level of protection but are strongly against 

including the content provided for “free”. 

 

Gaming industry 

EGBA argued against including digital content provided in exchange for other 

counter performances than money, and referred to different Gambling Acts where 

data was defined as not being of monetary value (EGBA consultation response,p.10). 

They were generally in favour of fully harmonizing the current EU laws, but 

pinpointed that, with regards to withdrawals it should be taken into consideration, that 

much digital content is consumed instantly, and consumers could abuse these kinds of 
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rules, if they betted on the wrong outcome and lost money (EGBA consultation 

response,p.8). As a result the gaming industry has been assigned 4,5 on the consumer 

protection axis with relation to this right. 

 

Platforms 

EDiMA argued against including digital content provided in exchange for other 

counter performances than money. They pointed to the difficulty in outlining when 

consumers have actively provided data, and advised the Commission to avoid 

overlaps with the data protection rules. EDiMA furthermore pointed to the fact that 

provision should also be carefully assessed in case platforms are asked to collect more 

data about their users as a result of the on going debate about platform liability in 

connection with for instance intellectual property infringements (Stakeholder meeting 

June 11). EDiMA expressed grave concern over the decision to include data as a form 

of currency and the provision requiring that consumers should be able to retrieve their 

data in a commonly used data format. (EDiMA press release 9.12). They underlined 

that digital content is often consumed immediately and the timeframe for the right of 

withdrawal should be a “reasonable time” from the download. With regards to long-

term contract EDiMA informed that the industry practise is, that termination is 

possible after 2 years, and they advocated for not allowing termination if a discount 

had been applied. The platforms are hence assigned 4,5 on the consumer protection 

axis.  

Publishers 

In their consultation response EPC repeatedly underline, that data should not be 

regarded as a means of payment, and hence the proposals should not cover content 

provided in exchange for non-monetary payments (EPC consultation response). 

EGDF pointed to the difficulties that would arise from including data as a mean of 

payments while the legal requirements on suppliers to collect user data such as 

location data for the purposes of VAT legislation is increasing (Stakeholder meeting 

June 11). With regards to long-term contracts EPC voiced their concern that the 

proposal from the Commission, with free termination after 12 months, would hurt 

current business models (Stakeholder meeting October 12). ISFE highlighted the 

problem of insuring that consumers do not continue to use digital content after 

termination of the contract, and suggested the use of technical protection measures. 
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EGDF shared the concern and stated that the only effective method to counter 

copying is to require constant Internet connection (Stakeholder meeting June 11). On 

a general level EPC supported full harmonization of the right of withdrawal, but 

underlined, that it has to occur on an acceptable level for all parties, and stated that 

they found the existing pieces of legislation to be the source of clear and fair 

consumer rules (EPC consultation response, p.3 and 11). Against this background the 

publishers have been assigned 5 on the consumer protection axis. 

Small Businesses 

In their response to the consultation UEAPME stated, that they would like to see the 

proposal on digital content cover B2B and B2C relations, as SMEs are often the weak 

party in these relations. They supported the idea of allowing consumers to retrieve 

their data when terminating a contract, and would like to see this protection extended 

to SMEs (UEAPME consultation response, p.3). In line with this reasoning, they, as 

the only business representative, supported the inclusion of digital content provided in 

exchange for non-monetary payments in the directive (UEAPME consultation 

response, p.3). They elaborated that it seemed appropriate that users should be 

provided with means to retrieve their data free of charge, within a reasonable time, 

and without significant inconvenience. However, they underlined that their support 

for this idea depended on the results of the GDPR, which they were concerned SMEs 

would not be prepared to live up to (UEAPME consultation response, p.4). 

UEAPME saw no need for specific provision for termination of long-term contracts 

(UEAPME consultation response, p.4).  

As a result the small business actor has been assigned 6 on the consumer protection 

axis for digital content, as it supports the inclusion of “free” content, and 4,5 with 

regards to tangible goods, as they supported the current level of protection but saw no 

need for further protection concerning long-term contracts. 

 

The Danish Chamber of Commerce 

In the interview the representative from the Danish Chamber of Commerce regretted 

that the Commission had not learnt from the negative consequences of the CRD with 

regards to withdrawals, which the Chamber and its members have pointed out for the 

Commission several times (Interview1). They showed their full support to the 14 days 

right of withdrawal, but, they are very concerned with Art 13.4, which obliges the 
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seller to reimburse the consumer, even if they have not received the good back yet, 

allows consumers to terminate the contract without sending the defective good back, 

if it has been lost or destructed, and extends the use the consumer can make of the 

good before terminating the contract without paying for the decrease in value  (Danish 

Chamber of Commerce consultation response, p.3). The Chamber’s members have 

experienced problems with abusive consumers under the current rules, and are very 

concerned, that the new rules will open up for more abuse. This will be very 

expensive for especially small online shops, and even more so under the new rules, 

where the trader is to reimburse transportation costs for both delivery and return of 

the goods. In the Chamber’s opinion the new proposals will not make e-commerce 

attractive for businesses (Interview1). The Chamber do not support the idea of 

including data as mean of payment, they find the provisions unrealistic, and it would 

in their opinion not contribute to protecting the consumers (Danish Chamber of 

Commerce consultation response, p.4-5). With regards to long-term contracts they 

point out that the proposed 12 months rule, would be inconsistent with the existing 

Danish laws in the area (Danish Chamber of Commerce consultation response p.4).  

On this basis the Danish Chamber of Commerce has been assigned 4 on the consumer 

protection axis, as they are not in favour of fully harmonizing art.14 of the CRD with 

regards to return of “used” goods without modification 

 

The Danish Consumers Council 

The Danish Consumers Council is of the opinion, that the current rules in the 

Consumer Rights Directive are unambitious, and supports an increase in the 

protection of the consumers (Interview3). They advocated for including digital 

content provided for other counter performances than money in the proposal, as they 

see data as a form of currency and the consumers should not be positioned worse, 

“just” because they pay with data (Danish Consumers Council consultation response, 

p.5). Upon termination of long term contracts they argued for allowing the customer 

to retrieve data free of charge and in a commonly used data format, in order to make it 

easy and cheap for consumers to terminate contracts and switch providers (Danish 

Consumers Council consultation response, p. 7). The Council furthermore suggested, 

that it should be illegal for businesses to deduct the “pleasure-value” from products 

where the contract was terminated within 1 year (Danish Consumers Council 
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consultation response, p. 13). Hence the Danish Consumers Council has been 

assigned 10 on the consumer protection axis.  

Hierarchy&of&remedies&
Business overall 

A wide range of business interest call for a clear hierarchy with the right to cure at the 

first level and then refund or termination as second step, where the trader decides 

which remedy to apply (Stakeholder meeting April 29). BusinessEurope elaborates in 

their consultation response, that they support a full harmonization of a hierarchy of 

remedies as the one outlined in the 1999 sales directive. Giving the trader the choice 

between repair and replacement as the first step is in their opinion reasonable and in 

line with current practises (BusinessEurope consultation response, p. 8). 

BusinessEurope furthermore underline, that they do not support the inclusion of a 

right to terminate the contract due to minor defects (Stakeholder meeting October 12). 

On this basis the business overall actor has been assigned a 4,5 on the consumer 

protection axis, as they are advocating for limiting the consumers choice between 

repair and replacement. 

Classical retailers   

Eurocommerce like BusinessEurope and others support a clear hierarchy, which 

repair and replacement at the first step and then refund or termination for both 

tangible goods and digital content. They believe the choice of which remedies to 

apply first should remain with the traders (Stakeholder meeting April 29). 

Eurocommerce has expressed that, the hierarchy of remedies is one of the areas which 

should be harmonized, and which they expect to be easy to harmonize (Stakeholder 

meeting April 15). Eurocommerce do not think that rules regarding reappearing 

defects should be established, as they can be addressed within the current framework 

(Stakeholder meeting April 29). However, Eurocommerce, supported by BEUC, 

suggested introducing a clear rule on the number of repairs or replacements possible 

before another remedy could be exercised (Stakeholder meeting July 8).  

On this basis the classical retailers have been assigned 5 on the consumer protection 

axis, as they also aim for giving the trader the choice of remedies, but at the same 

time suggests limiting the number of repairs or replacements allowed. 
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Consumers 

BEUC has expressed, that they favour no hierarchy of remedies, and prefer to leave 

the choice of remedy with the consumer (Stakeholder meeting April 29). They argue, 

that a full harmonization of a hierarchy with repair as first step would drastically 

reduce the consumer choice and thus protection in some member states (Stakeholder 

meeting July 8). In their consultation response BEUC elaborates, that the consumer 

should always be free to require the trader to repair the good, replace it, have the price 

reduced, or if the defect is not minor, terminate the contract, and the consumer should 

be entitled to switch between remedies. In the member states, which already have a 

free choice of remedies, BEUC has not heard of any problems from businesses 

(BEUC consultation response, p.23). 

BEUC sees the 1999 sales directive as a good way forward also for digital content, 

but would like to see more remedies on the first level, where they underline, that the 

consumers should have the right to reject instead of having a replacement of digital 

content (Stakeholder meeting March 11). Furthermore BEUC sees no need to limit the 

remedies for content provided in exchange for other counter-performances than 

money. Consumer should benefit from the same remedies irrespective of how they 

pay (BEUC consultation response, p.11). BEUC would like to see a rule for the 

reappearance of a defect introduced. If a defect reappears after the first remedy, it 

should entitle the consumer to terminate the contract. Furthermore they were in favour 

of making self-repair a remedy (Stakeholder meeting April 29).  

The consumer actor has been assigned a 10 on the consumer protection axis, as they 

want to change the current hierarchy to consumers’ choice for both tangible goods 

and digital content.  

 

Digital industry 

In their consultation response Digital Europe argued that a hierarchy where the seller 

first has the choice between repair or replacement, and only if that fails, the consumer 

should have a free choice between refund or reduction of the price, is the best 

solution. Digital Europe feared that allowing the consumer free choice between all 

remedies will lead to a significant increase in the number of devices refunded or 

replaced rather than repaired. Such a situation will according to Digital Europe have 

several negative consequences. Replacing rather than repairing goods is damaging the 

environment unnecessarily, it decrease the number of jobs in the European repair 
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sector, it leads to increasing costs and prices for consumer electronics and IT goods as 

the trader have to cover the expense on replacement goods, and it leads to a decreased 

level of innovation as the businesses will not acquire knowledge from repairing 

defective goods. For all these reasons Digital Europe advocated for leaving the choice 

of remedy with the trader, as they are also best placed to decide weather a defect 

should be repaired. The trader should therefore also always have the discretion to 

exchange or refund rather than repair if they can demonstrate that the cost of repairing 

would be prohibitive!, which would often be the case for digital content (Digital 

Europe consultation response, p.16). ACT pinpointed that the consumers should have 

no right to reject digital content, as there is today no way of insuring that digital 

content has been deleted from the consumers’ devices upon rejecting it. This would 

create loophole for ill-intentioned consumers, and ACT therefore sees replacement as 

the best option (Stakeholder meeting march 11).  

The digital industry actor has on this background been assigned a 4,5 on the consumer 

protection axis, as they advocate for a hierarchy of remedies like established in the 

1999 sales directive. 

eCommerce sector 

eCommerce Europe and EMOTA also supported a full harmonization of the current 

hierarchy, and the choice of remedies falling on the trader (Stakeholder meeting April 

29). E-Commerce Europe underlined that there should be the same remedies for 

digital content as in the case of delivery of goods, and suggest that the trader should 

have access to remedies, in case the consumer gets the digital content but does not 

pay (Stakeholder meeting March 11). In their consultation response EMOTA 

specified that a hierarchy with the order repair or replacement, price reduction and 

termination of contract, would ensure predictability and an increased level of legal 

certainty for e-retailers (EMOTA consultation response, p.8). ! 

The e-commerce sector has been assigned 4 on the consumer protection axis, as they 

advocate for a hierarchy where the trader can decide which remedy to apply, and 

suggest a reverse remedy, if the consumer do not pay.  

 

Gaming industry 
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EGBA argued that the remedies should depend on the nature of each situation, but 

were generally in favour of providing remedies (EGBA consultation response, p. 9-

10). They have been assigned 5 on the consumer protection axis. 

  

Platforms 

EDiMA suggested that for digital content the consumer should only be entitled to 

terminate the contract against full reimbursement and not to have the content brought 

into conformity, as the costs would always be disproportionate (EDiMA consultation 

response, p.8-9). With regards to tangible goods they advocated for a hierarchy of 

remedies to avoid abuse and an unnecessary amount of replacements (EDiMA 

consultation response, p.16). On this basis the platforms have been assigned 4 on the 

consumer protection axis. 

 

Publishers 

In their consultation response EPC suggests that the hierarchy of remedies from the 

1999 sales directive should be applicable, but underline that refunding or termination 

should only be used as a last resort, unless the trader offers this option (EPC 

consultation response p.14) IFPI and ISFE has highlighted that digital content 

products have specific characteristics, which should be taken into consideration with 

regards to remedies. For instance repair might not make sense as a remedy in the 

digital context, or the right to reject combined with a reimbursement can lead to 

abuses by the consumers (Stakeholder meeting March 11 and April 29). On this basis 

the publishers have been assigned 5 on the consumer protection axis, as they are 

advocating for limiting the consumers choice of remedies. 

Small Businesses 

In UEAPME’s consultation response they make it very clear, that they strongly 

oppose the idea of giving the consumer a free choice of remedies. Instead they 

suggest a hierarchy of remedies as outlined in the 1999 sales directive, but with the 

traders’ choice between repair and replacement as the first remedy. Only if the two 

options are not possible, a reduction in price should be given (UEAPME consultation 

response for tangible goods, p.3). They suggest the same rules for digital content and 

tangible goods, and hence both the small businesses actors hace been assigned 4,5 on 

the consumer protection axis. 
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Danish Chamber of Commerce 

The Danish Chamber of Commerce is very much in agreement with the other business 

actors. They in general support a full harmonization of the hierarchy of remedies, and 

in their consultation response they advocate for a clear hierarchy of remedies, with 

repair and replacement as a first step, and price reduction or termination as a second 

step. They however suggest limiting the consumers’ choice between repair and 

replacement, and leave this choice up to the trader, which is more knowledgeable on 

the costs of repair (Danish Chamber of Commerce consultation response, p.1-2).  

On this basis the Danish Chamber of Commerce has been assigned 4,5 on the 

consumer protection axis. 

 

Danish Consumers Council 

The Danish Consumers Council was strongly against giving the trader a “right” to 

cure. The consumers should have a real free choice between remedies when 

purchasing both tangible goods and digital content (Danish Consumers Council, 

p.6+13). It has therefore been assigned 10 on the consumer protection axis with 

relation to this right.  

 

 


